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OPINION
CALLAHAN, Circuit Judge:

The City of Anacortes (the “City”) appeals the district
court’s determination that the City’s denial of an application
by T-Mobile USA, Inc. (“T-Mobile”) to erect a 116-foot
monopole antenna at a particular location violates a provision
of the Telecommunications Act of 1996, 47 U.S.C.
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T-MosIiLE USA v. ANACORTES 9209

§ 332(c)(7)(B). The district court found that T-Mobile’s pro-
posal was the least intrusive means to close a significant gap
in its wireless service in the City, and that the City’s denial
was not supported by substantial evidence. We determine that,
although the district court did not have the benefit of our
opinion in Sprint Telephony PCS, L.P. v. County of San
Diego, 543 F.3d 571 (9th Cir. 2008) (en banc) (“Sprint II”),
and therefore failed to recognize that the City’s denial of the
application was supported by substantial evidence, the district
court nevertheless properly concluded that the City’s denial of
the application violated § 332(c)(7)(B) because the City failed
to rebut T-Mobile’s showing that the denial of the application
amounted to an effective prohibition of wireless services.

L.

T-Mobile offers digital wireless voice, messaging and data
services. It provides its services through a cellular radio tele-
phone network which is comprised of thousands of cell
antenna sites, switching facilities and other network elements.
The federal government assigns radio frequency (“RF”) chan-
nels to each wireless carrier and the RF channels are assigned
to the cell sites to enable wireless communications. The dis-
trict court noted: “[t]he limited number of RF channels must
be reused at different cell sites, creating potential interference
between sites. To minimize such interference, all sites trans-
mit at very low power, resulting in limited coverage from
each site. The location of antenna sites is determined by ter-
rain, structure blockage, call volume, and antenna height.”

In September 2006, in order to close a “service gap” and to
expand its coverage in the City, T-Mobile applied for a permit
to construct an additional wireless telecommunications facil-
ity (“WCF”) at a particular site: 2201 “H” Avenue, which is
owned by the United Methodist Church (sometimes referred
to as the “Church site”). The permit application analyzed
eighteen site alternatives and proposed the construction of a
116-foot monopole with three antennas at the top.
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9210 T-MosBIiLE USA v. ANACORTES

The Anacortes Municipal Code (“AMC”) regulates the per-
mitting approval process. T-Mobile’s application was for a
“special use permit” (“SUP”)." The AMC also provides that
installation of a tower or antenna without a permit is a misde-
meanor.

The City Planning Commission eventually denied the
application, and T-Mobile appealed to the City Council. The
City Council held a hearing on the matter and following the
meeting, voted to deny the application. On September 19,
2007, the City Council entered written findings of fact and
conclusions of law denying the application.

On the basis of the testimony of witnesses and other evi-
dence before the City Planning Commission and City Coun-
cil, the City’s written findings and conclusions explained that:

The proposed wireless communications facility
would have a commercial appearance and would
detract from the residential character and appearance
of the surrounding neighborhood. The proposed
wireless communications facility would not be com-
patible with the character and appearance of the

"The AMC sets forth cight factors the City must consider when deciding
whether to grant a SUP:

1. the height of the proposed tower,

2. the proximity of the tower to residential structures and dis-
trict boundaries,

3. the nature of uses on adjacent and nearby properties,

4. the surrounding topography,

5. the surrounding tree coverage and foliage,

6. the design of the tower (with emphasis on features that
reduce or eliminate visual obtrusiveness),

7. proposed ingress and egress, and

the availability of alternatives not requiring a tower.
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existing development in the vicinity of 2201 “H”
Avenue, which is predominantly single-family resi-
dences. The proposed wireless communications
facility would negatively impact the views from
single-family residences in the vicinity of the pro-
posed site.

The City further stated that the predominant land use in the
vicinity of the proposed site was residential and that the “ex-
isting vegetation would not completely screen the proposed
tower and the tower would be taller than the existing trees.”

The City also concluded that “T-Mobile has not established
that its proposal to locate a wireless communications facility
tower at the 2201 ‘H” Avenue site is the ‘least intrusive’ on
the values that the denial of the application seeks to serve.”
It determined:

At least four alternative single sites are potentially
acceptable to provide coverage as required by T-
Mobile, and at least two two-site alternatives would
work from an RF coverage perspective. These alter-
native sites are either on commercially or industri-
ally zoned property, or would provide a site for [a]
proposed wireless communications facility that is not
in such close proximity to residences. T-Mobile also
offers an in-home service technology that provides
another alternative for “in-structure” cellular tele-
phone service. If T-Mobile constructed a wireless
communications facility at one or more of the alter-
nate single sites or two-site alternatives, a significant
gap in T-Mobile’s service coverage would no longer
exist, even though that coverage would not be identi-
cal to that provided by a tower at the 2201 “H” Ave-
nue site.

II.

On October 10, 2007, T-Mobile filed a complaint for
declaratory and injunctive relief in the District Court for the
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Western District of Washington, alleging violations of sec-
tions 253 and 332 of the Telecommunications Act (“TCA”™),
47 U.S.C. §§ 253 and 332(c)(7)(B). The parties filed cross-
motions for summary judgment, and at a hearing held on
April 25, 2008, agreed that no material facts were in dispute
that might prevent the court from ruling on the respective
motions.

On May 6, 2008, the district court granted T-Mobile sum-
mary judgment on its claim that the AMC, as it related to T-
Mobile’s wireless communications facility, was preempted by
47 U.S.C. § 253. The district court based its ruling on the
Ninth Circuit’s opinion in Sprint Telephony PCS, L.P. v.
County of San Diego, 490 F.3d 700 (9th Cir. 2007) (“Sprint
I).% The district court ordered the City to issue a permit
allowing T-Mobile to construct the monopole. It also noted
that in light of its resolution of the § 253 preemption issue, it
did not need to address the parties’ arguments concerning

§ 332(c)(7).

Shortly after the district court’s order, we agreed to rehear
Sprint I en banc. The City then asked the district court to
reconsider its order and to grant a stay of enforcement pend-
ing the resolution of the en banc proceedings in Sprint I. T-
Mobile opposed the City’s requests and also asked the district
court to rule on its claims under § 332.

On July 18, 2008, the district court denied the City’s
requests for relief and ruled in favor of T-Mobile on its
request for relief under § 332. The district court held:

2The district court reasoned:

The county ordinance challenged in Sprint [I] contains similar
provisions to the AMC provisions challenged in this case. Both
add voluminous submission requirements to a multi-layer permit-
ting process, both contain criminal penalties for non-compliance,
and both include subjective aesthetic and design requirements
that vest significant discretion in the decision-making body.
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T-Mobile has shown that its proposal was the “least
intrusive” means to close the significant gap, based
on its good-faith effort to identify less-intrusive
alternatives. The City’s conclusion to the contrary
was not supported by substantial evidence. Because
the City prevented T-Mobile from closing a signifi-
cant service gap through the “least intrusive” means
available, the City’s decision has the effect of pro-
hibiting wireless service in violation of Section
332(c)(7).

On September 11, 2008, we issued our en banc opinion in
Sprint II. The en banc panel disagreed with Sprint I and with
the court’s prior opinion in City of Auburn v. Qwest Corp.,
260 F.3d 1160 (9th Cir. 2001), and joined “the Eighth Circuit
in holding that ‘a plaintiff suing a municipality under section
253(a) must show actual or effective prohibition, rather than
the mere possibility of prohibition.” ” 543 F.3d at 578 (quot-
ing Level 3 Commc’ns, L.L.C. v. City of St. Louis, 477 F.3d
528, 532 (8th Cir. 2007)).

The parties then stipulated that Sprint Il was controlling as
to T-Mobile’s claim under § 253, and agreed that the portion
of the appeal concerning § 253 could be remanded to the dis-
trict court to allow T-Mobile to withdraw its claim under
§ 253. We issued an order effectuating the parties’ stipulation.
Thus, only the district court’s grant of relief to T-Mobile pur-
suant to 47 U.S.C. § 332 remains pending before us.

I11.

Resolution of this appeal requires some appreciation of the
purposes behind the Telecommunications Act of 1996, Pub.
L. No 104-104, 110 Stat. 56, (codified as amend in scattered
sections of U.S.C., Tabs 15, 18, 47), and our efforts to discern
and effectuate those purposes. When enacting the TCA, Con-
gress expressed two sometimes contradictory purposes. First,
it expressed its intent “to promote competition and reduce
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regulation in order to secure lower prices and higher quality
services for American telecommunications consumers and
encourage the rapid deployment of new telecommunications
technologies.” 110 Stat. at 56. In Sprint I, we noted that Con-
gress chose to “end the States’ longstanding practice of grant-
ing and maintaining local exchange monopolies” and that it
did so by enacting 47 U.S.C. § 253.* 543 F.3d at 576 (internal
punctuation and citations omitted).

3Section 253 reads, in relevant part:
(a) In general

No State or local statute or regulation, or other State or local legal
requirement, may prohibit or have the effect of prohibiting the
ability of any entity fo provide any interstate or intrastate tele-
communications service.

(b) State regulatory authority

Nothing in this section shall affect the ability of a State to
impose, on a competitively neutral basis and consistent with sec-
tion 254 of this title, requirements necessary to preserve and
advance universal service, protect the public safety and welfare,
ensure the continued quality of telecommunications services, and
safeguard the rights of consumers.

(c) State and local government authority

Nothing in this section affects the authority of a State or local
government to manage the public rights-of-way or to require fair
and reasonable compensation from telecommunications provid-
ers, on a competitively neutral and nondiscriminatory basis, for
usc of public rights-of-way on a nondiscriminatory basis, if the
compensation required is publicly disclosed by such government.

(d) Preemption

If, after notice and an opportunity for public comment, the Com-
mission determines that a State or local government has permit-
ted or imposed any statute, regulation, or legal requirement that
violates subsection (a) or (b) of this section, the Commission
shall preempt the enforcement of such statute, regulation, or legal
requirement to the extent necessary to correct such violation or
inconsistency.

(e) Commercial mobile service providers

Nothing in this section shall affect the application of section
332(c)(3) of this title to commercial mobile service providers.
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Second, Congress was determined “to preserve the author-
ity of State and local governments over zoning and land use
matters except in the limited circumstances set forth in the
conference agreement.” Sprint 11, 543 F.3d at 576 (internal
punctuation and citations omitted). This legislative purpose
was reflected in the enactment of 47 U.S.C. § 332(c)(7).*

“Subsection 332(c)(7) reads:
(7) Preservation of local zoning authority
(A) General authority

Except as provided in this paragraph, nething in this chapter
shall limit or affect the authority of a State or local govern-
ment or instrumentality thereof over decisions regarding the
placement, construction, and modification of personal wire-
less service facilities.

(B) Limitations

(i) The regulation of the placement, construction, and modifica-
tion of personal wireless service facilities by any State or local
government or instrumentality thereof—

(I) shall not unreasonably discriminate among providers of func-
tionally equivalent services; and

(IT) shall not prohibit or have the effect of prohibiting the
provision of personal wireless services.

(ii) A State or local government or instrumentality thereof shall
act on any request for authorization to place, construct, or modify
personal wireless service facilities within a reasonable period of
time after the request is duly filed with such government or
instrumentality, taking into account the nature and scope of such
request.

(iii) Any decision by a State or local government or instru-
mentality thereof to deny a request to place, construct, or
modify personal wireless service facilities shall be in writing
and supported by substantial evidence contained in a written
record.

(iv) No State or local government or instrumentality thereof may
regulate the placement, construction, and modification of per-
sonal wireless service facilities on the basis of the environmental
effects of radio frequency emissions to the extent that such facili-
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“Section 332(c)(7)(A) preserves the authority of local govern-
ments over zoning decisions regarding the placement and con-
struction of wireless service facilities, subject to enumerated
limitations in § 332(c)(7)(B). One such limitation is that local
regulations “shall not prohibit or have the effect of prohibiting
the provision of personal wireless services.” Sprint I, 543
F.3d at 576.

In MetroPCS, Inc. v. City of San Francisco, 400 F.3d 715
(9th Cir. 2005), we considered the requirement in § 332(c)
that a local zoning decision be “supported by substantial evi-
dence.” Id at 723-26  (discussing 47 U.S.C.
§ 332(c)(7)(B)(iii)). We noted that although the term “sub-
stantial evidence” was not defined in the TCA, there appeared
to be “universal agreement among the circuits as to the sub-
stantive content of this requirement” — “this language is
meant to trigger ‘the traditional standard used for judicial
review of agency decisions.”” Id. at 723 (internal citation
omitted). Furthermore, “the substantial evidence inquiry does
not require incorporation of the substantive federal standards
imposed by the TCA, but instead requires a determination
whether the zoning decision at issue is supported by substan-
tial evidence in the context of applicable state and local law.”
Id. at 723-24. “In other words, we must take applicable state
and local regulations as we find them and evaluate the City

ties comply with the Commission’s regulations concerning such
emissions.

(v) Any person adversely affected by any final action or failure
to act by a State or local government or any instrumentality
thercof that is inconsistent with this subparagraph may, within 30
days after such action or failure to act, commence an action in
any court of competent jurisdiction. The court shall hear and
decide such action on an expedited basis. Any person adversely
affected by an act or failure to act by a State or local government
or any instrumentality thercof that is inconsistent with clause (iv)
may petition the Commission for relicf.

(emphasis added).
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decision’s evidentiary support (or lack thereof) relative to
those regulations. If the decision fails that test it, of course, is
invalid even before the application of the TCA’s federal stan-
dards.” Id. at 724. We commented that this approach “enables
us to avoid unnecessarily reaching the federal questions of
whether a zoning decision violates the substantive provisions
of the TCA,” and noted that “in most cases, only when a
locality applies the regulation to a particular permit applica-
tion and reaches a decision — which it supports with substan-
tial evidence — can a court determine whether the TCA has
been violated.” Id.

Sprint 1l concerned a facial challenge to a local zoning
ordinance under § 253 of the TCA. 543 F.3d at 574. The en
banc court generally agreed with the standards set forth in
MetroPCS, and in doing so moved away from the more “pro-
cedural” standard we had endorsed in Sprint I and Auburn.®
It overruled Auburn and joined “the Eighth Circuit in holding
that ‘a plaintiff suing a municipality under section 253(a)
must show actual or effective prohibition, rather than the mere
possibility of prohibition.” ” Sprint 11, 543 F.3d at 578 (quot-
ing Level 3 Commc'ns, 477 F.3d at 532).

The en banc court noted that its approach to § 253 was
“buttressed” by our interpretation of § 332(c). /d. It explained
that in “MetroPCS, to construe § 332(c)(7)(B)(1)I), we
focused on the actual effects of the city’s ordinance, not on
what effects the ordinance might possibly allow.” Id. The en
banc court concluded:

Our holding today therefore harmonizes our interpre-
tations of the identical relevant text in §§ 253(a) and

In Auburn, we held that the municipal regulations at issue “were pre-
empted because they imposed procedural requirements, charged fees,
authorized civil and criminal penalties, and — ‘the ultimate cudgel’—
reserved discretion to the city to grant, deny, or revoke the telecommuni-
cations franchises.” 543 F.3d at 577 (internal citation omitted).
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332(c)(7)(B)(1)(II). Under both, a plaintiff must
establish either an outright prohibition or an effec-
tive prohibition on the provision of telecommuni-
cations services; a plaintiff ’s showing that a locality
could pofentially prohibit the provision of telecom-
munications services is insufficient.

Id. at 579 (footnote omitted) (emphasis added).

Although Sprint II concerned a facial challenge to a local
ordinance pursuant to § 253, its statements as to what a plain-
tiff service provider had to show provide guidance for our res-
olution of this as-applied challenge to the City’s denial of a
permit pursuant to § 332. For instance, we noted:

A certain level of discretion is involved in evaluating
any application for a zoning permit. It is certainly
true that a zoning board could exercise its discretion
to effectively prohibit the provision of wireless ser-
vices, but it is equally true (and more likely) that a
zoning board would exercise its discretion only to
balance the competing goals of an ordinance — the
provision of wireless services and other valid public
goals such as safety and aesthetics.

543 F.3d at 580. We also noted that the plaintiff had “not
identified a single requirement that effectively prohibits it
from providing wireless services,” commenting that “[o]n the
face of the Ordinance, requiring a certain amount of camou-
flage, modest setbacks, and maintenance of the facility are
reasonable and responsible conditions for the construction of
wireless facilities, not an effective prohibition.” /.

¥We also gave several examples of what restrictions could be facially
challenged.

If an ordinance required, for instance, that all facilities be under-
ground and the plaintiff introduced evidence that, to operate,
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IV.

With the benefit of our en banc opinion in Sprint II, we
review the district court’s order holding that the City’s denial
of the permit violates § 332(c). We review the district court’s
grant of summary judgment de novo. MetroPCS, 400 F.3d at
720. Moreover, as suggested in MetroPCS, we first consider
whether the City’s denial under the AMC is supported by sub-
stantial evidence. Id. at 724. Determining that the denial is
supported by substantial evidence under the applicable local
laws, we then consider whether the denial violates § 332(c).
We conclude that because the City failed to adequately rebut
T-Mobile’s prima facie showing that no other location was
available and feasible, the district court properly found that
the denial of the permit constituted an effective prohibition of
coverage.

A. The City’s denial of the application was supported
by substantial evidence.

[1] The AMC provides that when considering a special use
permit, the City may consider a number of factors including
the height of the proposed tower, the proximity of the tower
to residential structures, the nature of uses on adjacent and
nearby properties, the surrounding topography, and the sur-
rounding tree coverage and foliage.” We, and other courts,
have held that these are legitimate concerns for a locality.

wireless facilities must be above ground, the ordinance would
effectively prohibit it from providing services. Or, if an ordinance
mandated that no wireless facilities be located within one mile of
a road, a plaintiff could show that, because of the number and
location of roads, the rule constituted an effective prohibition.

543 F.3d at 580.

"The AMC also provides for consideration of “the availability of alter-
natives not requiring a tower.” The record does not indicate that any such
alternatives existed.
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Sprint 11, 543 F.3d at 580 (stating that the zoning board may
consider “other valid public goals such as safety and aesthet-
ics™); see also T-Mobile Cent., LLC v. Unified Gov't of Wyan-
dotte County, Kan., 546 F.3d 1299, 1312 (10th Cir. 2008)
(noting that “aesthetics can be a valid ground for local zoning
decisions™); Cellular Tel. Co. v. Town of Oyster Bay, 166
F.3d 490, 494 (2d Cir. 1999) (recognizing that “aesthetic con-
cerns can be a valid basis for zoning decisions™); Voice
Stream PCS I, LLC v. City of Hillsboro, 301 F. Supp. 2d
1251, 1255 (D. Or. 2004).°

[2] There was substantial evidence concerning these fac-
tors. A number of residents claimed that the monopole would
have a detrimental impact on the surrounding residential prop-
erty, that the pole would not be completely screened, and that
it would interfere with residents” views of the Cascade Moun-
tains and other scenic views. This evidence is “more than a
scintilla of evidence,” and accordingly the district court
should have deferred to the City’s determination that the evi-
dence was adequate to support its denial of the application
under the AMC. See MetroPCS, 400 F.3d at 725 (stating that
“this Court may not overturn the Board’s decision on ‘sub-
stantial evidence’ grounds if that decision is authorized by
applicable local regulations and supported by a reasonable
amount of evidence”).

B. The City did not rebut T-Mobile’s showing that the

®In Voice Stream, the district court obscrved:

[u]nder the TCA, the board is entitled to make an aesthetic judg-
ment as long as the judgment is “grounded in the specifics of the
case,” and does not evince merely an aesthetic opposition to cell-
phone towers in general. . . . Accordingly, when the evidence
specifically focuses on the adverse visual impact of the tower at
the particular location at issue more than a mere scintilla of evi-
dence generally will exist.

301 F. Supp. 2d at 1258 (internal citations omitted).
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denial of the application constituted an effective
prohibition of services.

1. Under the least intrusive means standard, the provider
has the burden of showing the lack of available and
technologically feasible alternatives.

[3] In MetroPCS, we recognized that a locality could vio-
late the TCA’s effective prohibition clause if it prevented a
wireless provider from closing a “significant gap” in service
coverage. 400 F.3d at 731. Such a claim generally “involves
a two-pronged analysis requiring (1) the showing of a “signif-
icant gap” in service coverage and (2) some inquiry into the
feasibility of alternative facilities or site locations.” /d. Here,
the City concedes that there is a “significant gap” in T-
Mobile’s services in Anacortes.” Once the provider has dem-
onstrated the requisite gap, the issue becomes what showing
a provider must make in support of its proposed means of
closing the gap. /d. at 734.

[4] In MetroPCS, we adopted the “least intrusive means”
standard used by the Second and Third Circuit. 400 F.3d at
734 (citing ATP Pittsburgh, L.P. v. Penn Twp., 196 F.3d 469,
480 (3d Cir. 1999); Omnipoint Commc'ns Enters., L.P. v.
Zoning Hearing Bd. of Easttown Twp., 331 F.3d 386, 398 (3d
Cir. 2003); Nextel West Corp. v. Unity Twp., 282 F.3d 257,
266 (3d Cir. 2002); and Sprint Spectrum L.P. v. Willoth, 176
F.3d 630, 642 (2d Cir. 1999)). This standard requires that the
provider “show that the manner in which it proposes to fill the
significant gap in services is the least intrusive on the values
that the denial sought to serve.” MetroPCS, 400 F.3d at 734
(internal quotation marks and citation omitted). We noted that
this standard:

%In MetroPCS, we “formally adopt[ed] the First Circuit’s rule that a sig-
nificant gap in service (and thus an effective prohibition of service) exists
whenever a provider is prevented from filling a significant gap in its own
service coverage.” 400 F.3d at 733,
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allows for a meaningful comparison of alternative
sites before the siting application process is need-
lessly repeated. It also gives providers an incentive
to choose the least intrusive site in their first siting
applications, and it promises to ultimately identify
the best solution for the community, not merely the
last one remaining after a series of application deni-
als.

Id. at 734-35. Our opinion in MetroPCS concluded by
instructing the district court to apply the “least intrusive
means” standard “in its consideration of the prohibition issue
on remand.” /d.

Here, T-Mobile, cognizant of the “least intrusive means”
standard, submitted a detailed permit application that included
an analysis of eighteen alternative sites. The City nonetheless
denied the permit, concluding that the Church site was not the
least intrusive means of closing the gap.

[5] Where, as here, there is more than a scintilla of evi-
dence to support a locality’s disapproval of a particular site
for a WCF, a court’s determination of whether the denial vio-
lates the TCA turns on an evaluation of the availability and
technological feasibility of the alternatives. We read
MetroPCS and Sprint II as holding that the provider has the
burden of showing the lack of available and technologically
feasible alternatives." See Sprint II, 543 F.3d at 579;
MetroPCS, 400 F.3d at 734.

"The Third Circuit appears to agree. It noted:

the provider applicant must also show that the manner in which
it proposes to fill the significant gap in service is the least intru-
sive on the values that the denial sought to serve. This will
require a showing that a good faith effort has been made to iden-
tify and evaluate less intrusive alternatives, e.g., that the provider
has considered less sensitive sites, alternative system designs,
alternative tower designs, placement of antennae on existing
structures, etc.

Penn Twp., 196 F.3d at 480.
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2. The City failed to rebut T-Mobile's showing of a lack
of available and feasible alternative sites.

[6] In determining whether T-Mobile met its burden of
demonstrating that the Church site was the “least intrusive
means,” we examine the City’s stated ground for concluding
otherwise. The City’s findings and conclusions stated:

At least four alternative single sites are potentially
acceptable to provide coverage as required by T-
Mobile, and at least two two-site alternatives would
work from an RF coverage perspective. These alter-
native sites are either on commercially or industri-
ally zoned property, or would provide a site for
proposed wireless communications facility that is not
in such close proximity to residences. T-Mobile also
offers an in-home service technology that provides
another alternative for “in-structure” cellular tele-
phoneservice. If T-Mobile constructed a wireless
communications facility at one or more of the alter-
nate single sites or two-site alternatives, a significant
gap in T-Mobile’s service coverage would no longer
exist, even though that coverage would not be identi-
cal to that provided by a tower at the 2201 “H” Ave-
nue site.

Initially, we agree with the district court that T-Mobile’s in-
home service technology (HotSpot@Home) is not relevant to
a determination of the least intrusive means. This service is
not a global system for mobile communications (“GSM”),
must be separately purchased by individual customers,
requires a broadband Internet connection, and only works
within the homes of subscribing customers. Accordingly, the
availability of HotSpot@Home has no effect on the signifi-
cant gap in T-Mobile’s cell phone coverage of Anacortes,
which it offers in competition with other cell phone service
providers.
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We next consider the adequacy and technological feasibil-
ity of the six alternatives advanced by the City. The City’s
consultant noted four single antenna alternatives: (1) Ana-
cortes Middle School, (2) Anacortes Police Headquarters, (3)
Washington National Guard Building, and (4) Island View
Elementary School. However, the consultant noted that these
alternatives “are all lower in ground elevation, would require
at least the same antenna height and would have somewhat
lower signal levels in the resident areas that are at the north-
emm and western portions of T-Mobile’s coverage area of
interest.” The consultant also found two two-site combina-
tions that “could work from an RF coverage perspective . . .
a combination of the city water tank at the end of 29th St . . .
with either the Whitney Elementary School (12th St & M
Ave) or the Guemes Island communications tower.” He noted
that use of the Guemes Island communications tower “would
have the advantage of improving T-Mobile’s coverage along
Oakes Avenue and the San Juan Islands ferry docking.” How-
ever, he also commented that a “two-site solution may not be
feasible because it would require two sites be constructed
instead of one, which would raise both the impact of the
WCF’s on the community as well as the construction and
operational costs that T-Mobile would have to bear.”" The
consultant concluded that “T-Mobile has chosen the best pos-
sible location . . . to improve the radio coverage of their PCS
GSM network and that few, if any, viable alternative locations
exist for T-Mobile in vicinity of their proposed location.”

T-Mobile did not rest on the consultant’s equivocal report,
but presented the City with evidence showing that most, if not
all, of the possible alternative sites were not available. T-
Mobile told the Planning Commission that the Police Chief
had said that an antenna adjacent to the police headquarters

"The consultant further noted that “[eJach site would have to have a
sufficiently large coverage footprint to generate enough traffic to pay back
the wireless carrier’s investment in the site as well as to defray the ongo-
ing expenses to operate the site.”
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would never be approved “due to the proximity to the hospital
across the street and the flight patterns of emergency helicop-
ters,” and because a tall antenna “would meet with great resis-
tence due to the views from the west looking east and the lack
of trees in the area to screen a taller pole.” T-Mobile also
asserts that because the National Guard site is next to the
police station, these concerns preclude the placement of an
antenna there.

Moreover, it is questionable whether any public school site
was available. T-Mobile’s first choice for the location of a
WCF was Anacortes High School. It entered into negotiations
with the school district, but the school district declined its
proposal. The City argues, however, that during the applica-
tion process, the school district indicated that it would con-
sider allowing T-Mobile’s facility at the high school, and that
T-Mobile improperly declined to pursue this option asserting
that it came too late in the process. T-Mobile responds that
because the school district had multiple grounds for declining
its initial offer, further negotiations with the school district
were not likely to be fruitful.

Finally, T-Mobile asserts that the two-site combinations are
not feasible because “there is no evidence on the record indi-
cating that T-Mobile would have access to or be approved to
use the ‘Guemes Island’ site.” It further asserts that Guemes
Island “is within the jurisdiction of Skagit County, and the
City has no jurisdiction to determine whether a facility there
would be permitted.”

[7] The issue then is whether the City’s claim that school
sites and Guemes Island are available is sufficient to allow it
to decline T-Mobile’s proposal. We approach this issue by
applying the standard set forth in Sprint Il. We must deter-
mine whether T-Mobile has shown “an effective prohibition
on the provision of telecommunications services,” or only that
the denial of its application “could potentially prohibit the
provision of telecommunications services.” Sprint I, 543 F.3d
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at 579. Furthermore, the determination should be made in a
manner that allows “for a meaningful comparison of alterna-
tive sites before the siting application is needlessly repeated,”
and “gives providers an incentive to choose the least intrusive
site in their first siting applications.” MetroPCS, 400 F.3d at
T35,

[8] As we have previously indicated, the provider has the
burden of showing that the denial of its proposal will effec-
tively prohibit the provision of services. Sprint 11, 543 F.3d at
579. A provider makes a prima facie showing of effective
prohibition by submitting a comprehensive application, which
includes consideration of alternatives, showing that the pro-
posed WCEF is the least intrusive means of filing a significant
gap. A locality is not compelled to accept the provider’s rep-
resentations. However, when a locality rejects a prima facie
showing, it must show that there are some potentially avail-
able and technologically feasible alternatives. The provider
should then have an opportunity to dispute the availability and
feasibility of the alternatives favored by the locality.

[9] Here, the City has failed to show that there are any
available alternatives. The possibility of locating a WCF at
the high school or any other public school in Anacortes is too
speculative to be considered a viable alternative. In declining
to entertain T-Mobile’s proposal to locate the WCF at the
high school, the school district cited three reasons: “upsetting
our neighbors, allowing T-Mobile total 24/7 access to our
high school site, [and] committing the property to this particu-
lar ‘long term’ project.” It is by no means clear that an
increase in compensation by T-Mobile would overcome any
of these concerns. In light of the opposition to the Church site,
and T-Mobile’s experience in other localities,” no school site

2T-Mobile presented testimony to the Planning Commission that it had
approached thousands of school boards about locating WCFs on their
properties, and that where there is opposition in the community to the con-
struction of a WCF, such opposition is likely to be intensified if the pro-
posed location of the WCF is on school property.
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appeared to be sufficiently available to support the denial of
T-Mobile’s Church site application in favor of forcing T-
Mobile to pursue a new application with the school district in
order to close the significant gap in its coverage.

[10] The alternative of the combination of the city water
tank and the Guemes Island communication tower presents a
closer question. The City offered to allow T-Mobile access to
the water tank free of charge, and T-Mobile did not really
deny that it could use the Guemes Island communications
tower.” Accordingly, unlike the other alternatives, this combi-
nation may have been viable. However, in light of the envi-
ronmental impact and additional costs identified by the City’s
own consultant as being inherent in the two-site combination,
as well as the City’s failure to present any evidence concern-
ing the availability of the Guemes Island communications
tower, we do not think that the possible viability of this com-
bination defeats T-Mobile’s showing that the Church site is
the least intrusive means of closing its significant gap." We
conclude that T-Mobile made a prima facie showing that plac-
ing its WCF on the Church site was the least intrusive means
of closing its significant gap in service coverage and that the
City’s denial of the application without showing the existence
of some potentially available and technically feasible alterna-
tive constituted an effective prohibition of service, which the
district court properly enjoined.

Because we conclude that the City failed to show that there
were any available alternative sites, we need not determine
whether the proposed alternative sites would have provided

"The fact that the communications tower is not within the City of Ana-
cortes does not appear to be relevant to the question of whether the site
is available.

"“Because of our determination that the City failed to show that the
Guemes Island communications tower was available, we need not consider
T-Mobile’s claim that the two-site combination would not close the signif-
icant gap in its service.
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sufficient coverage to close the gap in T-Mobile’s coverage.
We would address this issue in the same manner as we
addressed the availability of alternative sites. The provider’s
application would have to show how the proposed site would
close the gap, supported by data showing the coverage
afforded by other sites. The locality could then investigate and
determine whether the provider’s representations were sound
and persuasive. The provider would then have an opportunity
to reply to the locality’s challenges.

Indeed, this is how T-Mobile and the City proceeded in this
case. T-Mobile supported its application with considerable
data showing the coverage of the Church site and the other
alternatives. The City responded by questioning some of T-
Mobile’s data and arguing that T-Mobile’s propagation maps
did not delineate the coverages offered by the alternatives
when combined with T-Mobile’s existing WCFs. The resolu-
tion of this disagreement over the adequacy of the propaga-
tion maps and the potential coverage of alternative sites is not
necessary because we have determined that the City failed to
show that any alternative sites were available.

[11] In sum, applying our statement in Sprint /I that a plain-
tiff must establish “an effective prohibition on the provision
of telecommunications services,” 543 F.3d at 579, we con-
clude that T-Mobile’s application made a prima facie showing
of effective prohibition, and that the City in denying the appli-
cation failed to show that there were any potentially available
and feasible alternatives to the Church site. Accordingly, the
City’s denial of T-Mobile’s application violates 47 U.S.C.

§ 332(c)(MB)(D(I).
Ve

The TCA requires that courts, when reviewing a locality’s
denial of an application to a wireless communications facility,
balance local concerns over the specific locations of such
facilities with the national purpose of providing telecommuni-
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cation services to all consumers. Following the procedure we
set out in MetroPCS, 400 F.3d at 724, we first considered
whether there was substantial evidence to support the City’s
denial of the special use permit under the applicable state and
local laws. Because we concluded that there was substantial
evidence to support the denial under the AMC, we then con-
sidered whether the denial violates 47 U.S.C.
§ 332(c)(7)B)(i)(1I) by prohibiting or having the effect of
prohibiting the provision of personal wireless services. See
Sprint 1, 543 F.3d at 579. T-Mobile made a prima facie
showing that its proposed location was the least intrusive
means to close the admitted significant gap in coverage by
including in its application an analysis of eighteen alternative
sites. Although the City was not required to accept the provid-
er’s representations, in order to avoid violating
§ 332(c)(7)(B), the City was required to show the existence of
some potentially available and technologically feasible alter-
native to the proposed location. Because the City has failed to
do so, the district court’s grant of summary judgment in favor
of T-Mobile is AFFIRMED.
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OPINION

CUDAHY, Circuit Judge:

MetroPCS brought the instant action in the District Court
for the Northern District of California, alleging that a decision
by the San Francisco Board of Supervisors denying
MetroPCS permission to construct a wireless telecommunica-
tions antenna atop a city parking garage violated several pro-
visions of the Telecommunications Act of 1996 (TCA).
Specifically, MetroPCS alleged that the Board’s decision (1)
was not “in writing” as required by the TCA, (2) was not sup-
ported by substantial evidence, (3) constituted unreasonable
discrimination among providers of functionally equivalent
wireless services, (4) prohibited or had the effect of prohibit-
ing the provision of wireless services and (5) was improperly
based on environmental concerns about radio frequency (RF)
emissions.

Both parties moved for summary judgment, and the district
court granted the City’s motion for summary judgment as to
all claims except the prohibition claim, ruling that material
questions of fact remained as to whether the Board’s decision
had the effect of prohibiting the provision of personal wireless
services. Both parties now appeal the ruling below, and we
affirm in part and reverse in part the district court’s decision.

I. BACKGROUND

This case marks yet another episode in the ongoing struggle
between federal regulatory power and local administrative
prerogatives — the kind of political collision that our federal
system seems to invite with inescapable regularity. And as
most often happens in such cases, the courts are summoned
to re-strike the balance of power between the national and the
local. More specifically, we are called upon to interpret sev-
eral provisions of the TCA, an exegetical effort having impli-
cations for Federal Communications Commission (FCC)
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licensing authority, wireless telecommunications companies
and municipal zoning authorities alike. The stakes of the cur-
rent dispute are especially high since this case involves sev-
eral important questions of law that have not yet been
authoritatively addressed by this Circuit.

The basic facts of this case are not in dispute. MetroPCS is
a provider of wireless telecommunications services. It is
licensed by the FCC to construct and operate radio transmit-
ting and receiving facilities in San Francisco, Oakland and
San Jose, California (the Bay Area). On January 15, 2002,
MetroPCS submitted to the City of San Francisco’s Planning
Department an application for a Conditional Use Permit
(CUP) to install six panel antennas on an existing light pole
located on the roof of a parking garage at 5200 Geary Boule-
vard (the Geary site). The proposed facility was to consist of
(1) six panel antennas mounted 53 feet above the sidewalk
grade on an existing light pole on the roof of a 42-foot-high
parking garage, and (2) equipment cabinets mounted on an
existing wall on the garage roof. Each antenna was to be five
feet long and painted to match the garage. The proposed
installation was designed to improve MetroPCS’s wireless
service coverage in the Richmond District, where the Geary
site 1s located. MetroPCS chose the Geary site after evaluating
the technical feasibility of several sites in the area and consid-
ering community objections to alternative site locations.

Under the San Francisco Planning Code, the Geary site is
located within an “NC-3" or “Moderate Scale Neighborhood
Commercial District.” In an NC-3 zoning district, a wireless
facility (such as a panel antenna) is considered a public use
that requires a CUP from the City Planning Commission.
Because the Geary site is located on top of a commercial
structure in an NC-3 zoning district, it is classified as a Loca-
tion Preference 4 under the City’s Wireless Telecommunica-
tions Facilities Siting Guidelines — it is neither a high-
priority site nor a “disfavored” site. On April 18, 2002, the
San Francisco Planning Commission held a public hearing to
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consider MetroPCS’s application for a CUP at the Geary site.
At the close of the hearing, the Planning Commission voted
to grant MetroPCS’s application. The Planning Commission
later adopted written findings and drafted a written decision.
These findings included a determination that the proposed
MetroPCS antenna facility is necessary to MetroPCS’s ser-
vice coverage in the Richmond District and “both necessary
and desirable” for the community.

On May 20, 2002, Richmond District resident Robert Blum
filed an appeal of the Planning Commission’s decision with
the City Board of Supervisors (the Board). Mr. Blum was
joined by some 80 local property owners, representing almost
60% of the land area within 300 feet of the Geary site, who
signed petitions in support of the appeal. Hundreds of other
San Francisco residents also signed a petition opposing con-
struction of the MetroPCS facility at the Geary site. Consis-
tent with applicable local zoning procedures, the Board of
Supervisors held a public hearing to consider the appeal on
June 17, 2002. At the hearing, a number of community mem-
bers (including Mr. Blum and his son) voiced disapproval of
MetroPCS’s CUP application. Local residents asserted, inter
alia, that the antenna facility was not necessary for MetroPCS
or the community since the Richmond District already enjoys
excellent wireless service, that the facility would create a
visual blight detrimental to the neighborhood character and
that the facility would produce harmful RF emissions hazard-
ous to public health.

Representatives of MetroPCS — including company man-
agers and technical staff — appeared before the Board to
speak in favor of the proposed facility, claiming that the
antenna installation is necessary for MetroPCS’s service cov-
erage of the Richmond District and that it is an unobtrusive
facility that will not constitute a visual or industrial blight on
the neighborhood. At the conclusion of the hearing, the Board
of Supervisors unanimously voted to overturn the decision of
the Planning Commission and to deny MetroPCS the CUP.
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The Board’s findings were later formally adopted in a five-
page written decision disseminated on June 24, 2002,

In articulating the bases for its decision, the Board’s written
opinion formally found that (1) the proposed facility is not
necessary to MetroPCS’s ability to service the Richmond Dis-
trict around the Geary site, (2) the facility is not necessary for
the community, since there is already adequate wireless ser-
vice in the neighborhood around the Geary site, (3) the pro-
posed facility would constitute a “visual and industrial blight”
and would be detrimental to the character of the neighborhood
and (4) the proposed antenna facility is not in conformity with
and would not further the policies of the City’s General Plan.
The Board’s decision asserted that its denial of the CUP appli-
cation did not reflect unreasonable discrimination against
MetroPCS, did not limit or prohibit access to wireless services
and did not limit or prohibit the filling of a significant gap in
MetroPCS’s service coverage. The Board also maintained that
the proposed facility was not the least intrusive way to pro-
vide wireless services in the Richmond District.

On July 17, 2002, MetroPCS filed a complaint in the Dis-
trict Court for the Northern District of California claiming
that, in denying its application for a CUP, the City (via the
Board) had violated several provisions of § 332(c)(7) of the
TCA. Both MetroPCS and the City moved for summary judg-
ment on all claims, and on April 25, 2003, the district court
issued a decision granting in part and denying in part the
City’s motion for summary judgment, and denying in part
MetroPCS’s motion for summary judgment. MetroPCS, Inc.
v. City & County of San Francisco, 259 F. Supp. 2d 1004
(N.D. Cal. 2003).

Specifically, the district court held that (1) the Board’s
written denial of MetroPCS’s CUP application constituted a
decision “in writing” as required by § 332(c)(7) of the TCA,
(2) the Board’s decision was supported by “substantial evi-
dence,” (3) the Board did not unreasonably discriminate
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among providers of functionally equivalent services and (4)
the Board’s decision was not impermissibly based on con-
cerns over RF emissions. The City was granted summary
judgment with respect to its claims on each of these issues. /d.
However, the district court also held that significant questions
of material fact existed as to whether the Board’s denial of
MetroPCS’s CUP application prohibited or had the effect of
prohibiting the provision of wireless services in violation of
§ 332(c)(7) of the TCA. Id. at 1012-15. Accordingly, the dis-
trict court denied both parties’ motions for summary judgment
as to this issue. /d. at 1015. Both parties were granted leave
to appeal the district court’s ruling to this Court, and both par-
ties now seek summary judgment on all claims.

Il. JURISDICTION AND STANDARD OF REVIEW

Since the district court granted both parties” motions to cer-
tify its order for appeal, we now have jurisdiction pursuant to
28 U.S.C. § 1292(b). We review motions for summary judg-
ment de novo. See Suzuki Motor Corp. v. Consumers Union
of United States, Inc., 330 F.3d 1127, 1131 (9th Cir.), cert.
denied, 124 S.Ct. 468 (2003); King Jewelry, Inc. v. Fed.
Express Corp., 316 F.3d 961, 963 (9th Cir. 2003). Summary
judgment should be granted when “there is no genuine issue
as to any material fact” such that “the moving party is entitled
to a judgment as a matter of law.” Fed. R. Civ. P. 56(c); see
also Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 255
(1986); Suzuki Motor Corp., 330 F.3d at 1131.

To prevail on a summary judgment motion, the moving
party carries the initial burden of demonstrating to the court
that no genuine issue of material fact exists. Celotex Corp. v.
Catrett, 477 U.S. 317, 323 (1986). Once the moving party has
carried that burden, it then shifts to the nonmoving party, who
must present evidence that there is indeed a genuine issue for
trial. See id. at 323-24. All disputed issues of fact are to be
resolved in favor of the nonmoving party. Anderson, 477 U.S.
at 255.
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1. DISCUSSION

MetroPCS advances claims under several sections of the
TCA, none of which has been authoritatively construed by
this circuit." We address each of these claims in turn.

"The relevant provisions of the TCA read as follows:
(7) Preservation of local zoning authority
(A) General Authority

Except as provided in this paragraph, nothing in this chap-
ter shall limit or affect the authority of a State or local
government or instrumentality thercof over decisions
regarding the placement, construction, and modification of
personal wireless service facilities.

(B) Limitations

(i) The regulation of the placement, construction, and
modification of personal wireless service facilities by any
State or local government or instrumentality thereof—

(T) shall not unreasonably discriminate among providers
of functionally equivalent services; and

(11) shall not prohibit or have the effect of prohibiting
the provision of personal wireless services

(iii) Any decision by a State or local government or instru-
mentality thereof to deny a request to place, construct, or
modify personal wireless service facilities shall be in writ-
ing and supported by substantial evidence contained in a
written record.

(iv) No State or local government or instrumentality
thereof may regulate the placement, construction, and
modification of personal wircless service facilities on the
basis of the environmental effects of radio frequency
emissions to the extent that such facilities comply with the
[Federal Communications] Commission’s regulations con-
cerning such emissions.

47 US.C. § 332(c)(7).
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whether the denial of MetroPCS’s CUP application perpetu-
ates a “significant gap” in MetroPCS’s coverage. 259 F. Supp.
2d at 1015. We find the district court’s reasoning persuasive,
and we affirm all aspects of its holding as to this claim.

1. General Ban

A city-wide general ban on wireless services would cer-
tainly constitute an impermissible prohibition of wireless ser-
vices under the TCA. In fact, this is the only circumstance
under which the Fourth Circuit will find an impermissible
prohibition under the statute. See AT & T Wireless, 155 F.3d
at 428 (holding that only “blanket prohibitions” and “general
bans or policies” affecting all wireless providers count as
effective prohibition of wireless services under the TCA).
Under this rule, which is based on a strict plain meaning anal-
ysis, individual zoning decisions or persistent coverage gaps
can never constitute a prohibition under the statute — courts
must ask only whether local governments have (effectively)
banned wireless services altogether. Id. The City asks us to
adopt the Fourth Circuit’s interpretation as well, noting that
the House Conference Committee’s Report on the TCA seems
to anticipate a narrow, bare-bones approach: “It is the intent
of this section that bans or policies that have the effect of ban-
ning personal wireless services or facilities not be allowed
and that decisions be made on a case-by-case basis.” H.R.
Conf. Rep. No. 104-458, at 208 (1996).

However, for a variety of reasons, we decline to adopt the
Fourth Circuit rule on this point. The language of the TCA,
while sparse, does not dictate such a narrow interpretation
even under a plain meaning approach. As the First Circuit has
observed, given the current structure of the wireless services
market, “[t]he fact that some carrier provides some service to
some consumers does not in itself mean that the town has not
effectively prohibited services to other consumers.” Second
Generation Props., 313 F.3d at 634. Additionally the Fourth
Circuit’s interpretation, by permitting all but the most restric-
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A. Decision “In Writing”

[1] Under the Telecommunications Act, “[a]ny decision by
a State or local government . . . to deny a request to place,
construct, or modify personal wireless service facilities shall
be in writing.” 47 U.S.C. § 332(c)(7)(B)(iii). In the proceed-
ings below, the district court ruled that the Board’s decision
was adequately “in writing” under the TCA and granted the
City’s motion for summary judgment on this issue. 259 F.
Supp. 2d at 1009. MetroPCS now appeals this ruling and
moves for summary judgment.

The TCA’s simple directive that all local zoning decisions
adverse to wireless service providers be “in writing” seems
clear enough, and the City’s five-page written decision over-
turning the grant of MetroPCS’s CUP certainly qualifies as
“in writing” under any colloquial or common-sense under-
standing of that term. (See Board Decision, ER 12, Exh. 5.)
However, while the plain meaning of the TCA’s text supports
the district court’s ruling, the circuits are split in their inter-
pretations of the “in writing” requirement, and this Circuit has
yet to take an authoritative position on the issue. See New Par
v. City of Saginaw, 301 F.3d 390, 395 (6th Cir. 2002) (noting
the split and outlining the various interpretations); S.W. Bell
Mobile Sys., Inc. v. Todd, 244 F.3d 51, 59 (1st Cir. 2001)
(giving a summary of the different interpretations).

At one interpretive extreme, some courts have required that
local governments explicate the reasons for their decision and
link their conclusions to specific evidence in the written
record. See, e.g., Omnipoint Communications, Inc. v. Plan-
ning & Zoning Comm'n, 83 F. Supp. 2d 306, 309 (D. Conn.
2000) (“A local zoning authority must issue a decision in
writing setting forth the reasons for the decision and linking
its conclusions to evidence in the record.”) (citations omitted);
Cellco P’ship v. Town Plan & Zoning Comm’n, 3 F. Supp. 2d
178, 184 (D. Conn. 1998) (similar standard); //l. RSA No. 3,
Inc. v. County of Peoria, 963 F. Supp. 732, 743 (C.D. Il
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1997) (same). The rationale for this approach is that anything
short of this standard “ ‘places the burden on [the] Court to
wade through the record below’ ” in order to determine the
decision’s reasoning and assess its evidentiary support.
Omnipoint, 83 F. Supp. 2d at 309 (quoting Smart SMR of
N.Y., Inc. v. Zoning Comm’n, 995 F. Supp. 52, 57 (D. Conn.
1998)).

At the other end of the spectrum lies the Fourth Circuit,
which has applied a strict textualist approach to hold that
merely stamping the word “DENIED” on a zoning permit
application is sufficient to meet the TCA’s “in writing”
requirement. AT & T Wireless PCS, Inc. v. City Council, 155
F.3d 423, 429 (4th Cir. 1998); see also AT & T Wireless PCS
v. Winston-Salem Zoning Bd. Of Adjustment, 172 F.3d 307,
312-13 (4th Cir. 1999). According to the Fourth Circuit, the
bare language of the TCA requires nothing more, and so
adhering to a more stringent standard would involve “import-
ing additional language into the statute.” AT & T Wireless,
155 F.3d at 429.

[2] The First and Sixth Circuits have charted a middle
course, requiring local governments to “issue a written denial
separate from the written record” which “contain[s] a suffi-
cient explanation of the reasons for the . . . denial to allow a
reviewing court to evaluate the evidence in the record sup-
porting those reasons.” Todd, 244 F.3d at 60; Saginaw, 301
F.3d at 395-96 (adopting the Todd standard). This approach
attempts a compromise between the demands of strict textual-
ism and the requirements of more pragmatic policy values.
The Todd court observed that while the statutory language of
the TCA does not explicitly require detailed findings of fact
or conclusions of law, and while local zoning boards are often
staffed with laypersons ill-equipped to draft complex legal
decisions, written decisions must be robust enough to facili-
tate meaningful judicial review. See Todd, 244 F.3d at 59-60.

In the proceeding below, the district court ultimately chose
to apply the Todd standard and held that the Board’s written
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denial of MetroPCS’s CUP application was adequate as a
decision “in writing” under this standard. 259 F. Supp. 2d at
1009. The district court asserted that the Todd standard best
“reconciles both the statutory language and Congressional
intent of the ‘in writing’ requirement” and held that, in accor-
dance with Todd, the City “has issued a written denial sepa-
rate from the written record . . . which summarizes the
proceedings, articulates the reasons it rejected MetroPCS’[s]
application, and provides sufficient information for judicial
review in conjunction with the written record.” /d.

We agree with the district court that the Todd standard ulti-
mately strikes the most reasonable balance between the text
of the Act and the practical demands of meaningful judicial
review. While the bare language of the Act may not require
more than the briefest written disposition, it also does not
compel a strictly minimalist construction, and the purposes of
the “in writing” requirement would be ill-served by allowing
local zoning authorities to issue the kind of opaque, uncla-
borated ruling approved by the Fourth Circuit in AT & T
Wireless v. City Council. Indeed such a minimalist approach
is in direct tension with the Act’s requirement — discussed
more fully in the next section — that all local zoning deci-
sions be supported by substantial evidence contained in a
written record. 47 U.S.C. § 332(c)(7)(B)(iii). If such an evi-
dentiary review is to be undertaken at all, courts must at least
be able to ascertain the basis of the zoning decision at issue;
only then can they accurately assess the evidentiary support
it finds in the written record. Therefore, the zoning decision
must be sufficiently elaborated to permit this assessment.

[3] Similarly, the text of the TCA does not compel the more
demanding standard outlined in Omnipoint, 83 F. Supp. 2d at
309, and we find persuasive the Todd court’s observation that
such a standard might place an unduly heavy burden on lay
zoning boards. As a general matter, we see no reason to insist
upon a standard more exacting than is required to facilitate
meaningful judicial review. We therefore adopt the Todd stan-
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dard and hold that the TCA requires local zoning authorities
to issue a written decision separate from the written record
which contains sufficient explanation of the reasons for the
decision to allow a reviewing court to evaluate the evidence
in the record supporting those reasons.

[4] As to the merits of the case at bar, we are persuaded that
the district court did not err in granting the City’s motion for
summary judgment as to this claim under the Todd standard.
As the district court correctly noted, the Board of Supervisors
issued a five-page written decision, separate from the record,
which summarized the facts of the dispute, recounted the pro-
ceedings it conducted, articulated its reasons for overturning
the Commission’s grant of the CUP and explained the eviden-
tiary basis for its ruling. Whatever else might be said about
the decision or its reasoning, it does contain sufficient expla-
nation to enable judicial evaluation of the evidentiary support
for its rationale. In fact MetroPCS itself devotes many pages
of its brief to discussing and critiquing the decision’s reason-
ing and evidentiary support.”

[5] In light of all these considerations, we affirm the district
court’s ruling that the Board’s decision was properly “in writ-
ing” under § 332(c)(7)(B)(iii) of the TCA.

Incidentally, we believe that the Board’s decision would arguably pass
muster under any of the aforementioned legal standards. It casily passes
the Fourth Circuit’s test, under which merely stamping the application
“DENIED” is sufficient, AT & T Wireless, 155 F.3d at 429. And with
regard to the more stringent test outlined in Omnipoint and its ilk, the
Board’s decision “[sets] forth the reasons for the decision” and does at
least a passable job of “linking its conclusions to evidence in the record.”
Omnipoint, 83 F. Supp. 2d at 309. While the Board’s decision is phrased
in somewhat general terms, it does make reference to “the record,”
recounts the testimony offered during its hearing on the issue, articulates
its findings and discusses its objections to many of the specific findings
of the Planning Commission. Thus although the decision does not offer
formal findings of fact and conclusions of law as a full-blown judicial
decision might, it is not clear that the Omnipoint standard demands such
T1gor.
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B. Substantial Evidence

[6] In addition to requiring that all local zoning decisions
be “in writing,” the TCA also mandates that these decisions
be “supported by substantial evidence contained in a written
record.” 47 U.S.C. §332(c)(7)(B)iii). In the proceedings
below, the district court granted the City’s motion for sum-
mary judgment on this issue, ruling that the Board’s determi-
nation that the proposed facility is not necessary for the
community was supported by substantial evidence. 259 F.
Supp. 2d at 1011.

In stark contrast to virtually every other aspect of this case,
there appears to be universal agreement among the circuits as
to the substantive content of this requirement. While the term
“substantial evidence” is not statutorily defined in the Act, the
legislative history of the TCA explicitly states, and courts
have accordingly held, that this language is meant to trigger
“the traditional standard used for judicial review of agency
decisions.” H.R. Conf. Rep. No. 104-458, at 208 (1996); see
also Cellular Tel. Co. v. Town of Oyster Bay, 166 F.3d 490,
494 (2d Cir. 1999) (holding that “substantial evidence”
implies this traditional standard), Preferred Sites, LLC v.
Troup County, 296 F.3d 1210, 1218 (11th Cir. 2002) (same).

[7] However, the substantial evidence inquiry does not
require incorporation of the substantive federal standards
imposed by the TCA, but instead requires a determination
whether the zoning decision at issue is supported by substan-
tial evidence in the context of applicable state and local law.
As our sister circuits have recognized, the TCA “does not
affect or encroach upon the substantive standards to be
applied under established principles of state and local law.”
Oyster Bay, 166 F.3d at 494 (internal quotation marks omit-
ted) (emphasis added). “ ‘Substantial evidence’ review under
the TCA does not create a substantive federal limitation upon
local land use regulatory power . . . .” Todd, 244 F.3d at 58
(citations omitted); see also Voicestream Minneapolis, Inc. v.
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St. Croix County, 342 F.3d 818, 830 (7th Cir. 2003) (same
rule) (citing Todd). In other words, we must take applicable
state and local regulations as we find them and evaluate the
City decision’s evidentiary support (or lack thereof) relative
to those regulations. If the decision fails that test it, of course,
is invalid even before the application of the TCA’s federal
standards.

This approach serves several purposes. First, it enables us
to avoid unnecessarily reaching the federal questions of
whether a zoning decision violates the substantive provisions
of the TCA. If a zoning board’s decision, reached under its
own rules, is not supported by substantial evidence, then we
need not consider the application of the anti-prohibition or
anti-discrimination prongs of the statute. Second, local regula-
tions standing alone may offer little insight into whether they
violate the substantive requirements of the TCA. Zoning rules
— such as those that allow local authorities to reject an appli-
cation based on “necessity” — may not suggest on their face
that they will lead to discrimination between providers or
have the effect of prohibiting wireless services. Thus, in most
cases, only when a locality applies the regulation to a particu-
lar permit application and reaches a decision — which it sup-
ports with substantial evidence — can a court determine
whether the TCA has been violated.

The dissent disagrees with this approach, arguing that any
zoning regulation — or application of such a regulation —
based on considerations of community “necessity” by its
terms discriminates against new providers, cannot be squared
with the TCA’s anti-discrimination provision, 47 U.S.C.
§ 332(c)(7)(B)(i)(II), and is therefore, ipso facto, not sup-
ported by substantial evidence. Yet such an interpretation may
thwart congressional intent concerning the independence
accorded local zoning authorities under the TCA. As the dis-
sent recognizes, the only direct substantive restriction the Act
places on local zoning authorities is the proscription of deci-
sions based on concerns over radio frequency emissions con-
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tained in § 332(c)(7)(B)(iv). (See discussion of this provision,
infra in Section 111-F.) Had Congress desired to proscribe zon-
ing decisions based on community necessity — or, for that
matter, any other disfavored rationale — we are confident that
it could have done so. Yet as the foregoing legal precedents
and legislative history demonstrate, Congress instead intended
that the traditional substantive prerogatives of local zoning
authorities not be disturbed.

Perhaps more fundamentally, the dissent’s conflation of the
TCA’s substantive anti-discrimination provision, 47 U.S.C.
§ 332(c)(7)(B)(i)(II), with its procedural “substantial evi-
dence” requirement threatens to render the “substantial evi-
dence” provision superfluous. Rather than review a zoning
decision for basic evidentiary support, the dissent would
require, as a threshold matter, that we review the decision for
discriminatory rationale. But regardless of the rationale
employed, zoning decisions must still satisfy the TCA’s anti-
discrimination provision, id., which prohibits actual discrimi-
nation. If similarly situated providers are not treated differ-
ently in fact, there is little reason to obviate a zoning decision
based purely on an impermissible “necessity” rationale.

[8] Having thus delimited the scope of our substantial evi-
dence inquiry, we may now turn to the merits of the question
before us. The most authoritative and oft-cited elaboration of
the TCA’s substantial evidence standard comes from the Sec-
ond Circuit in Oyster Bay, where the court explained that
“substantial evidence” implies “less than a preponderance, but
more than a scintilla of evidence. ‘It means such relevant evi-
dence as a reasonable mind might accept as adequate to sup-
port a conclusion.”” 166 F.3d at 494 (quoting Universal
Camera Corp. v. NLRB, 340 U.S. 474, 477 (1951)). This for-
mulation has been adopted by every circuit that has had occa-
sion to consider the issue. See, e.g., St. Croix County, 342
F.3d at 830 (7th Cir. 2003); United States Cellular Tel. of
Greater Tulsa, L.L.C. v. City of Broken Arrow, 340 F.3d
1122, 1133 (10th Cir. 2003); Troup County, 296 F.3d at 1218
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(11th Cir.); Second Generation Props., L.P. v. Town of Pel-
ham, 313 F.3d 620, 627-28 (1st Cir. 2002); 360° Communica-
tions Co. of Charlottesville v. Bd. of Supervisors, 211 F.3d 79,
83 (4th Cir. 2000).

Review under this standard is essentially “deferential,”
such that courts may “neither engage in [their] own fact-
finding nor supplant the Town Board’s reasonable determina-
tions.” Oyster Bay, 166 F.3d at 494. In applying this standard
to the facts of a given case, the written record must be viewed
in its entirety, including all evidence supporting both parties,
and “local and state zoning laws govern the weight to be
given the evidence.” Id. As mentioned earlier, these baseline
rules are solidly established, and the parties here do not dis-
pute them.

The upshot is simple: this Court may not overturn the
Board’s decision on “substantial evidence” grounds if that
decision is authorized by applicable local regulations and sup-
ported by a reasonable amount of evidence (i.e., more than a
“scintilla” but not necessarily a preponderance). In the pro-
ceeding below, the district court correctly identified the pre-
vailing legal standard discussed above, 259 F. Supp. 2d at
1009, and granted the City’s motion for summary judgment
on this issue, ruling that the City’s determination that the
Richmond District community did not need the MetroPCS
antenna was (1) authorized by local zoning regulations and
(2) supported by substantial evidence, id. at 1010-11. This rul-
ing was legally correct.

[9] First, the San Francisco Planning Code explicitly autho-
rizes the consideration of community need in evaluating con-
ditional use permit applications. San Francisco Planning Code
§ 303(c)(1) (directing the City Planning Commission to con-
sider whether “the proposed use . . . is necessary or desirable
for, and compatible with, the neighborhood or the communi-
1Y) (emphasis added). Thus, the necessity-based portion of
the Board’s decision was clearly authorized by local zoning
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regulations. Even MetroPCS acknowledges this much.
Accordingly, the only remaining issue concerns whether the
Board’s “necessity” conclusion was supported by substantial
evidence.® A perusal of the record demonstrates that it was.

The Board’s inquiry into this issue was not a model of thor-
oughness or rigor,* but the record does clearly establish that
the Richmond District is amply served by at least five other
major wireless service providers and thus did not “need” the
proposed Geary facility. One of MetroPCS’s own representa-
tives testified before the Board that “every carrier in San
Francisco has coverage along Geary [Boulevard],” and reiter-
ated that “every carrier has an antenna in this neighborhood.”
Another MetroPCS representative testified that “we’ve got
Verizon, Sprint, AT & T, Singular [sic], Nextel, all in the very
same vicinity [of the Geary site],” adding later that Sprint and
Verizon “have great coverage. They have an excellent foot-
hold in the [Geary] area.” Indeed MetroPCS argued before the
Board that it needed a facility at the Geary site precisely
because it had to compete with other providers who had cov-
erage in the area.

MetroPCS cites Nextel Communications of Mid-Atlantic, Inc. v. Town
of Wayland, 231 F. Supp. 2d 396, 406-07 (D. Mass. 2002), for the proposi-
tion that local zoning regulations are not protected to the extent that they
violate the TCA. This assertion reflects a misreading of Wayland. The pas-
sage cited by MetroPCS actually speaks to the anti-prohibition prong of
the TCA. While the TCA is apparently agnostic as to the substantive con-
tent of local zoning ordinances, zoning decisions may be invalidated if
they unreasonably discriminate among providers or prohibit the provision
of wireless services. See discussion of the prohibition and discrimination
issues, infra.

*Particularly alarming is the general lack of reference to the City Plan-
ning Commission’s decision to grant MetroPCS the CUP initially. At the
least, one certainly wonders why the Planning Commission concluded,
contrary to the Board’s decision, that the MetroPCS site was “necessary
and desirable” for the community. Unfortunately the Board did not shed
any light on this issue, and, since at least one of its findings is supported
by substantial evidence, the TCA provides no basis for remedying such
procedural shortcomings. As discussed above, congressional intent to pre-
serve local zoning authority — however constituted — is clear.
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These statements by MetroPCS were buttressed by testi-
mony and numerous written petitions from local residents,
including Robert Blum (the resident actually challenging the
CUP grant), reporting that the Richmond District already
enjoyed excellent wireless coverage. The record also contains
a site map showing the locations of SprintPCS facilities in the
Richmond District, including one antenna installation just 0.2
miles from the proposed Geary site. Taken in its totality, this
evidence, including unequivocal statements by MetroPCS
itself, constitutes at least a showing that “a reasonable mind
might accept” as adequate. The “substantial evidence” provi-
sion of the TCA requires nothing more.

[10] In briefing this issue, both parties spend considerable
time discussing the evidence supporting the Board’s findings
on neighborhood character and the aesthetic impact of the
proposed facility. MetroPCS in particular spends considerable
time arguing that residents’ aesthetic concerns are speculative
or unsubstantiated. This may be true. Yet, since the Board’s
finding on community necessity was authorized by local regu-
lations and supported by substantial evidence, it is unneces-
sary to consider the evidence supporting other potential
grounds for the City’s decision. See e.g., Oyster Bay, 166 F.3d
at 495 (stating that the court must “determine whether the
Board possessed substantial evidence on one or both of [its
permissible] grounds™ for a zoning permit denial). The district
court was correct in taking this analytical approach as well,
relegating these ancillary concerns to a footnote. 259 F. Supp.
2d at 1011 n.6.

[11] As the district court below identified the correct pre-
vailing legal standard and applied it properly, we affirm the
district court’s ruling that the Board’s decision was supported
by “substantial evidence” as required by the TCA.

C. Discrimination Claim

[12] In addition to its more concrete procedural require-
ments, the TCA also mandates that “[t]he regulation of the
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placement, construction, and modification of personal wire-
less service facilities by any State or local government or
instrumentality thereof — (1) shall not unreasonably discrimi-
nate among providers of functionally equivalent services.” 47
U.S.C. § 332(c)(7)(B)(i)(I) (emphasis added). As the bulk of
the cases on this issue have recognized, by using this lan-
guage “the Act explicitly contemplates that some discrimina-
tion ‘among providers of functionally equivalent services’ is
allowed. Any discrimination need only be reasonable.” AT &
T Wireless, 155 F.3d at 427, see also Omnipoint Communica-
tions Enters., L.P. v. Zoning Hearing Bd., 331 F.3d 386, 395
(3d Cir.) (citing AT & T Wireless, 155 F.3d at 427), cert.
denied, 124 S. Ct. 1070 (2003); Nextel W. Corp. v. Unity
Township, 282 F.3d 257, 267 (3d Cir. 2002) (same); Sprint
Spectrum, L.P. v. Willoth, 176 F.3d 630, 638 (2d Cir. 1999)
(same).

More specifically, most courts have held that discrimina-
tion based on “traditional bases of zoning regulation” such as
“preserving the character of the neighborhood and avoiding
aesthetic blight” are reasonable and thus permissible. AT & T
Wireless, 155 F.3d at 427; see also Willoth, 176 F.3d at 639
(same) (citing AT & T Wireless). Aside from reflecting the
plain meaning of the TCA’s text, this interpretation is also
supported by the Act’s legislative history. The House Confer-
ence Report on the TCA explained the Act’s nondiscrimina-
tion clause as follows:

The conferees also intend that the phrase “unreason-
ably discriminate among providers of functionally
equivalent services” will provide localities with the
flexibility to treat facilities that create different
visual, aesthetic, or safety concerns differently to the
extent permitted under generally applicable zoning
requirements even if those facilities provide func-
tionally equivalent services. For example, the confer-
ees do not intend that if a State or local government
grants a permit in a commercial district, it must also
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grant a permit for a competitor’s 50-foot tower in a
residential district.

H.R. Conf. Rep. No. 104-458, at 208 (1996) (emphasis added).’®

In keeping with these baseline principles, almost all federal
courts considering such cases have ruled that providers alleg-
ing unreasonable discrimination must show that they have
been treated differently from other providers whose facilities
are “similarly situated” in terms of the “structure, placement
or cumulative impact” as the facilities in question. APT Pitts-
burgh Ltd. P’ship v. Penn Township Butler County, 196 F.3d
469, 480 n.8 (3d Cir. 1999) (internal quotation marks omitted)
(emphasis added); Willoth, 176 F.3d at 643 (“[I]t is not unrea-
sonably discriminatory to deny a subsequent application for a
cell site that is substantially more intrusive than existing cell
sites by virtue of its structure, placement or cumulative
impact.”); see also Omnipoint, 331 F.3d at 395 (“Permitting
the erection of a communications tower in a business district
does not compel the [zoning board] to permit a similar tower
at a later date in a residential district.”); Unity Township, 282
F.3d at 267 (discrimination claim “ ‘require[s] a showing that
the other provider is similarly situated’ ™) (quoting Penn
Township, 196 F.3d at 480 n.8). In fact, the sole district court
case from the Ninth Circuit on this issue holds that a mere
increase in the number of wireless antennas in a given area
over time can justify differential treatment of providers. Air-
touch Cellular v. City of El Cajon, 83 F. Supp. 2d 1158, 1166
(S.D. Cal. 2000).

®Indeed one of the primary purposes of section 332(c)(7) is to protect
the legitimate traditional zoning prerogatives of local governments. This
section of the Act is actually entitled “Preservation of local zoning author-
ity” and states as its baseline principle that, “[e]xcept as provided in this
paragraph, nothing in this chapter shall limit or affect the authority of a
State or local government . . . over decisions regarding the placement, con-
struction, and modification of personal wireless service facilities.” 47
U.S.C. § 332(c)(7)(A).
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In ruling that the City’s decision here did not unreasonably
discriminate against MetroPCS, the district court employed a
somewhat confusing and contradictory analysis. The court
first stated that, in order to prevail, MetroPCS must demon-
strate that the City treated it differently from one of its com-
petitors for a “functionally identical request.” 259 F. Supp. 2d
at 1012 (emphasis added). The district court cites Sprint Spec-
trum, 244 F. Supp. 2d at 117, for this proposition, though the
court’s formulation appears to reflect a misreading of that
case. The court in Sprint Spectrum actually applied the
broader legal principle that “a local board may reasonably
consider the location of the cell tower when deciding . . .
whether to approve the application for construction.” /d.

Later in its opinion, the district court stated that MetroPCS
must demonstrate that “other providers have been permitted
to build similar structures on similar sites while it has been
denied.” 259 F. Supp. 2d at 1012 (emphasis added). As dis-
cussed above, given that the wireless providers in question
provide “functionally equivalent services” (which is undis-
puted in this case), “similarly situated” is the prevailing legal
standard on the discrimination issue. The district court then
proceeded to find that the facilities of other service providers
in the Richmond District are “differently situated from
MetroPCS because they have sought to place their antenna
structures at different locations within the district.” /d. Thus
while it is not clear whether the decision below ultimately
turned on the prevailing “similarly situated” analysis (similar
structures on similar sites) or the district court’s own “func-
tionally identical request” standard, it appears that the court
would have ruled for the City under either test. This ruling
was error.

First, the district court frames the relevant legal inquiry too
narrowly. For the policy reasons discussed above, the “simi-
larly situated” standard seems to strike an appropriate balance
between Congress’s twin goals of promoting robust competi-
tion and preserving local zoning authority. The district court’s
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formulation of the discrimination inquiry, under which locali-
ties may deny use permits any time the relevant antenna struc-
tures are at “different locations,” id., appears unduly narrow.
Unless competing providers seek to place virtually identical
antennas at the very same location or on the same specific
structure, no wireless service provider could ever carry its
burden to show discrimination under this test. Such a standard
would give localities far too much leeway in rejecting func-
tionally similar requests by competing providers and would
thwart the competition that the TCA sought to facilitate.

[13] As for the district court’s final determination that the
City did not, as a matter of law, unreasonably discriminate
against MetroPCS, this too was error. The factual record is
equivocal on the discrimination issue. While the Board’s deci-
sion appears to have been authorized by the City Planning
Code, it is not entirely clear whether the proposed MetroPCS
site 1s “similarly situated” to other approved facilities in the
Richmond District. The record shows that there is a compet-
ing SprintPCS wireless facility, also on Geary Boulevard, just
two blocks (~0.2 miles) from the rejected MetroPCS site.
MetroPCS also alleges that, shortly after it denied Metro-
PCS’s application for a CUP at the Geary site, the Board
approved the installation of a Cingular Wireless facility on a
rooftop in the same neighborhood. These facts at least suggest
a real possibility of discrimination between similar sites.

While the Board maintains that the other existing wireless
facilities in the Richmond District were approved because
they were placed at a more ideal location, see 259 F. Supp.
2d at 1012, the record contains no systematic comparison of
the sites in question. Similarly, while the record also contains
photo simulations of the proposed MetroPCS site, (ER 31
Exh. 1), there are no similar photographs of competing facili-
ties in the area. In short, while it is undisputed that there are
other wireless facilities in the same neighborhood, there
appears to have been no detailed inquiry into the similarity of
these existing facilities to the proposed MetroPCS facility in
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terms of “structure, placement or cumulative impact.” See
again Penn Township, 196 F.3d at 480 n.8 (internal quotation
marks omitted).

[14] Given the foregoing, MetroPCS has presented suffi-
cient evidence to create an issue of fact as to the discrimina-
tion claim. Since there is no conclusive evidence as to how
MetroPCS’s proposed facility compares to the existing sites
of its competitors in terms of “structure, placement or cumula-
tive impact,” substantial questions of fact remain as to
whether the Board of Supervisors unreasonably discriminated
against MetroPCS, and thus neither party is entitled to judg-
ment as a matter of law.®* We accordingly reverse the district
court’s grant of summary judgment in favor of the City on

®In its brief, MetroPCS asserts that the City’s community necessity
rationale “constitutes unreasonable discrimination against new providers
and is antithetical to the pro-competitive goals of Section 332(c)(7)(B).”
In support of this argument, MetroPCS relies on Western PCS II Corp. v.
Extraterritorial Zoning Authority, 957 F. Supp. 1230, 1237-38 (D.N.M.
1997), and Sprint Spectrum, L.P v. Town of Easton, 982 F. Supp. 47, 51
(D. Mass. 1997), both of which ruled that local governments may not deny
wireless providers permission to construct facilities merely because they
believe that existing wireless service is adequate. However, as the district
courl notes in its opinion below, 259 F. Supp. 2d at 1012 n.8, both of these
decisions turned on the local government’s disregard of relevant evidence
and improper application of relevant zoning laws. And while the City doces
little to dircetly address MetroPCS’s broader argument that necessity-
based zoning decisions are inherently discriminatory against new market
entrants, such an argument is of limited persuasiveness.

As discussed above, the Act specifically preserves traditionally local
zoning authority over siting decisions, and it has been consistently held
that the TCA does not intrude upon the substantive content of local zoning
rules. Oyster Bay, 166 F.3d at 494. In other words, far from prohibiting
zoning decisions based on redundancy or community “necessity,” the
TCA itself appears to be totally agnostic on this issue. Moreover, a purely
acsthetic determination that a certain neighborhood is blighted with too
many wireless antennas — which is specifically permitted in the prevail-
ing case law and anticipated in the legislative history of the TCA — may
similarly disadvantage new market entrants who wish to add new facilities
in the neighborhood.
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this issue and remand the case for further proceedings to
determine whether the proposed MetroPCS facility was simi-
larly situated to competing facilities approved by the City and,
if so, whether the City discriminated against MetroPCS with
respect to the proposed and the competing facilities.

D. Prohibition Claim

[15] Section 332 of the TCA provides that “[t]he regulation
of the placement, construction, and modification of personal
wireless service facilities by any State or local government or
any instrumentality thereof — (II) shall not prohibit or have
the effect of prohibiting the provision of personal wireless
services.” 47 U.S.C. § 332(c)(7)(B)(i)(II). MetroPCS alleges
that, in denying its application for a CUP, the City has vio-
lated this provision by both imposing a “general ban” on new
service providers in the Richmond District and effectively
prohibiting the provision of wireless services by preventing
MetroPCS from filling a “significant gap” in its coverage.

In the proceedings below, the district court held that the
City’s decision did not amount to a “general ban” on wireless
services, but that material questions of fact remain as to

As for the case at bar, the claim of discrimination against new providers
also rings a bit hollow coming from MetroPCS, since the record shows
that it has been allowed to construct some 30 sites in the city of San Fran-
cisco, including 18 facilities under discretionary CUPs. While this does
not necessarily establish that MetroPCS has been allowed to realize seam-
less coverage in the cily, it certainly does refute any claim of discrimina-
tion against new providers as such.

More to the point, Congress has alrcady considered the competing inter-
ests of local zoning authorities and wireless providers (both new and old),
and has constructed a statutory scheme to accommodate both. As will be
discussed more fully below, while the TCA is agnostic as to the substan-
tive content of local regulations, localities are nonetheless constrained by
section 332(c)(7)(B)(i)(I) and (IT) of the TCA, which preclude them from
unreasonably discriminating against competing providers or (effectively)
prohibiting the provision of wireless services. See discussion infra at Sec-
tion III, Part E.
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tive local zoning policies, could actually thwart Congress’s
twin goals of encouraging competition in the wireless services
industry and facilitating efficient use of bandwidth. The
touchstone of our prohibition analysis is therefore not limited
to blanket bans or general policies prohibiting wireless ser-
vices. The TCA framework requires a more discriminating
inquiry. (See our discussion of the “Significant Gap” analysis,

infra.)

Turning briefly to the merits, the record offers no support
for MetroPCS’s assertion that the City has imposed a “general
ban” on wireless services, against new providers or anyone
else. Aside from the fact that it would be extremely dubious
to infer a general ban from a single CUP denial, the record
reveals that the City has been receptive to wireless providers
in general and MetroPCS in particular. It is undisputed that
the City has authorized the installation of some 2,000 anten-
nas at about 450 sites around the city, including 30 MetroPCS
sites. This undercuts any assertion that the City has placed a
general ban on new market entrants. The district court made
virtually identical observations in its own finding that no gen-
eral ban exists, 259 F. Supp. 2d at 1013, and we uphold this
ruling as entirely correct.

2. Service Gap

Several circuits have held that, even in the absence of a
“general ban” on wireless services, a locality can run afoul of
the TCA’s “effective prohibition” clause if it prevents a wire-
less provider from closing a “significant gap” in service cov-
erage. This inquiry generally involves a two-pronged analysis
requiring (1) the showing of a “significant gap” in service
coverage and (2) some inquiry into the feasibility of alterna-
tive facilities or site locations. Currently there is a clear circuit
split as to what constitutes a “significant gap” in coverage,
and the Ninth Circuit has yet to rule on the issue.

"The high stakes involved for both wireless service providers and local
governments are reflected in the fact that most of the Amicus briefs filed
in this case focus on this issue.
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(a) Definition of “Significant Gap”

The test employed by the Second and Third Circuits holds
that a “significant gap” in service exists only if no provider
is able to serve the “gap” area in question. See Omnipoint,
331 F.3d at 398; Unity Township, 282 F.3d at 265; Penn
Township, 196 F.3d at 478-80; Willoth, 176 F.3d at 643. One
district court in the Ninth Circuit has also adopted this test. £/
Cajon, 83 F. Supp. 2d at 1167. This test is sometimes referred
to as the “one provider” rule since, if any single provider
offers coverage in a given area, localities may preclude other
providers from entering the area (as long as the preclusion is
a valid, nondiscriminatory zoning decision that satisfies the
other provisions of the TCA).

This rule has been touted as proceeding from the consum-
er’s perspective rather than the individual service provider’s
perspective, which the Third Circuit argues is more in keeping
with the regulatory goals of the TCA — as long as some pro-
vider offers service in the area, consumers will be adequately
served and the TCA’s goal of establishing nationwide wire-
less service will be achieved. See Omnipoint, 331 F.3d at 397-
98; Unity Township, 282 F.3d at 265. Under this view, the
TCA protects only the individual user’s ability to receive ser-
vice from one provider or another; it does not protect each
service provider’s ability to maintain full coverage within a
given market. Omnipoint, 331 F.3d at 397-98; Unity Town-
ship, 282 F.3d at 265; ¢f. Willoth, 176 F.3d at 641-43.

[16] The First Circuit has recently rejected the “one provid-
er” approach and held that a local regulation creates a “signif-
icant gap” in service (and thus effectively prohibits wireless
services) if the provider in question is prevented from filling
a significant gap in its own service network. See Second Gen-
eration Props., 313 F.3d at 631-33. This approach formally
takes the perspective of the individual service provider in
assessing coverage gaps, but, as the Second Generation Prop-
erties court persuasively explains, this approach actually bet-
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ter serves both individual consumers and the policy goals of
the TCA.® The Second Generation Properties court notes that
the TCA “aims to secure lower prices and better service for
consumers by opening all telecommunications markets to
competition.” /d. at 631 (citing H.R. Conf. Rep. No. 104-458,
at 113 (1996)). The court then warns against the dysfunctional
implications of the Second and Third Circuits’ “one provider
rule”:

A flat “any service equals no effective prohibi-
tion” rule would say that a town could refuse permits
to build the towers necessary to solve any number of
different coverage problems . . . . Such a rule would
be highly problematic because it does not further the
interests of the individual consumer. To use an
example from this case, it is of little comfort to the
customer who uses AT & T Wireless (or Voice-
stream, Verizon, Sprint, or Nextel) who cannot get
service along the significant geographic gap which
may exist along Route 128 that a Cingular Wireless
customer does get some service in that gap . . .. The
result [of such a rule] would be a crazy patchwork
quilt of intermittent coverage. That quilt might have
the effect of driving the industry toward a single car-
rier. When Congress enacted legislation to promote
the construction of a nationwide cellular network,
such a consequence was not, we think, the intended
result.

Id. at 633 (footnote omitted). In short, the First Circuit’s mul-
tiple provider rule better facilitates the robust competition

8]t should be noted that there is a difference between the interests of
local residents — who may prefer fewer providers to limit the number of
antennas in the area — and those of wireless service subscribers who may
be frustrated that their particular provider cannot offer coverage in a given
neighborhood. Both of these may be categorized as the “consumer per-
spective,” though they lead to different results. Our use of the term “con-
sumer”™ in the discussion here refers to wireless service subscribers.
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which Congress sought to encourage with the TCA, and it
better accommodates the current state of the wireless services
market. The district court also found these arguments persua-
sive, since it formally adopted the First Circuit rule in its deci-
sion below. 259 F. Supp. 2d at 1013-14.

For its part, MetroPCS does not object to the district court’s
adoption of the First Circuit “multiple provider rule” (in fact
MetroPCS and its Amici argue strenuously in favor of the
First Circuit’s approach), though it argues that the City’s zon-
ing “criteria,” which allow for CUP denials based on findings
that a given facility is “not necessary” for the community, are
“impossible for any non-incumbent carrier to meet” and thus
constitute an effective prohibition of wireless services. Once
again, the large number of permits already granted by the City
— to providers new and old — belies this assertion.

Additionally, we emphasize that MetroPCS’s concerns
regarding zoning decisions based on “necessity” can be
accommodated by the First Circuit’s version of the significant
gap test. Under this rule, zoning decisions explicitly based on
redundancy of service are not per se invalid, but they are sub-
ject to the crucial limitations that (1) they cannot discriminate
between similarly situated facilities and (2) they cannot result
in a significant gap in service for the provider in question. As
will be discussed shortly, the First Circuit’s interpretation also
fully meets the preemption and supremacy arguments
advanced by MetroPCS.’

[17] Having considered both the avowed policy goals of the
TCA and the practical implications of the various construc-
tional options, we elect to follow the district court’s lead and
formally adopt the First Circuit’s rule that a significant gap in
service (and thus an effective prohibition of service) exists
whenever a provider is prevented from filling a significant

3See discussion of MetroPCS’s supremacy and preemption arguments,
infra at Scction III, Part E.
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gap in its own service coverage. With the correct legal stan-
dard thus clarified, we now turn to the merits of MetroPCS’s
prohibition claim.

In applying the First Circuit’s provider-focused notion of
“significant gap,” the district court denied both parties sum-
mary judgment, holding that significant questions of fact still
exist as to whether the Board’s decision actually perpetuates
a significant gap in MetroPCS’s coverage. This conclusion is
amply supported by the existing record and, therefore, we
affirm the district court’s ruling on this issue. Both parties
confidently assert that the current record unequivocally sup-
ports their respective positions. But to the contrary, the record
is replete with contradictory allegations as to MetroPCS’s
need for the Geary site. Compare Statements of Suki McCoy,
SER at 223-36 (stating that MetroPCS has adequate coverage
in the Richmond District); Statements of Martin Signithaler,
SER at 134-36 (stating that the Geary site would not improve
MetroPCS’s effective coverage); MetroPCS Marketing Mate-
rials, SER 225, 234 (advertising that MetroPCS has full cov-
erage around the Geary site), with Statements of MetroPCS
Technological Expert, SER at 200-02 (stating that MetroPCS
coverage is not adequate without the Geary site); Declaration
of Lisa Nahmanson, ER 32 (stating that MetroPCS coverage
is insufficient without the Geary site); Testimony of Deborah
Stein, SER 191-200(same); Declaration of John Schwartz, ER
49 (challenging basis of City’s contention that existing
MetroPCS service is adequate).

In urging us to grant it summary judgment on this issue, the
City cites a bevy of cases that, collectively, are meant to dem-
onstrate that “[t]he TCA does not assure every wireless carrier
a right to seamless coverage in every area it serves,” and that
the inability to cover a “a few blocks in a large city” is, as a
matter of law, not a “significant gap.” While we recognize
that the TCA does not guarantee wireless service providers
coverage free of small “dead spots,”™ the existing case law

"“The district court correctly notes that the relevant service gap must be
truly “significant” and “not merely individual ‘dead spots’ within a greater
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amply demonstrates that “significant gap” determinations are
extremely fact-specific inquiries that defy any bright-line
legal rule. Moreover, the City’s assertion as to the size of
MetroPCS’s alleged service gap merely assumes the very fact
in issue here — the existence and geographic proportions of
a gap in MetroPCS’s coverage.

[18] Given the conflicting contents of the record, there is
simply no basis for granting either party summary judgment
on this issue. We affirm the district court’s ruling to that
effect.

(b) Least Intrusive Means

[19] Under all existing versions of the “significant gap”
test, once a wireless service provider has demonstrated that
the requisite significant gap in coverage exists, it must then
make some showing as to the intrusiveness or necessity of its
proposed means of closing that gap. Here again, the circuits
are split as to the required showing.

The Second and Third Circuits require the provider to show
that “the manner in which it proposes to fill the significant
gap in service is the least intrusive on the values that the
denial sought to serve.” Penn Township, 196 F.3d at 480
(emphasis added); see also Omnipoint, 331 F.3d at 398; Unity
Township, 282 F.3d at 266; Willoth, 176 F.3d at 643. The
First and Seventh Circuits, by contrast, require a showing that
there are “no alternative sites which would solve the prob-
lem.” Second Generation Props., 313 F.3d at 635; see also St.
Croix County, 342 F.3d at 834-35 (adopting the First Circuit

service area.” 259 F. Supp. 2d at 1014, Courts applying both versions of
the “significant gap™ test appear to agree on this proposition. See e.g., Sec-
ond Generation Props., 313 F.3d at 631; 360° Communications Co., 211
F.3d at 87; Willoth, 176 F.3d at 643-44.
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test and requiring providers to demonstrate that there are no
“viable alternatives”) (citing Second Generation Properties)."

After concluding that material issues of fact remain as to
the presence (or absence) of a significant gap in MetroPCS’s
coverage, the district court attempted to reconcile competing
interpretations of the intrusiveness inquiry by creating its own
“fact-based test that requires the provider to demonstrate that
its proposed solution is the most acceptable option for the
community in question.” 259 F. Supp. 2d at 1015 (emphasis
added).

Since there is no controlling legal authority on the issue,
our choice of rule must ultimately come down to policy con-
siderations. The district court’s “most acceptable option”
rubric seems a hopelessly subjective standard, and one won-
ders how a proposed site could ever be proven “the most
acceptable” if a zoning proposal with respect to it had already
been denied by local authorities. On the other hand, the First
and Seventh Circuit requirement that a provider demonstrate
that its proposed facility is the only viable option seems too
exacting. As the case at bar demonstrates, there may be sev-
eral viable means of closing a major service gap, (see
MetroPCS Alternative Site Analysis, SER 26-35), and in such
a situation, this “only viable option” rule would either pre-
clude the construction of any facility (since no single site is
the “only viable” alternative) or require providers to endure

"The district court also notes that, in the Fourth Circuit, * ‘[a] commu-
nity could rationally reject the least intrusive proposal in favor of a more
intrusive proposal that provides better service or that better promotes com-
mercial goals of the community.” ” 259 F. Supp. 2d at 1014 (quoting 360°
Communications Co., 211 F.3d at 87). This rule is inapposite to the case
at bar since the Fourth Circuit, as discussed above, does not recognize
cither version of the “significant gap™ test. Instead, it holds that the TCA
prohibits only general or “blanket™ bans on wireless services. Under such
a rule, denials of individual siting requests can never run afoul of the
TCA, and so the relative intrusiveness of different siting proposals is irrel-
cvant.
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repeated denials by local authorities until only one feasible
alternative remained. This seems a poor use of time and
resources for both providers and local governments alike.

[20] The Second and Third Circuit “least intrusive™ stan-
dard, by contrast, allows for a meaningful comparison of
alternative sites before the siting application process is need-
lessly repeated. It also gives providers an incentive to choose
the least intrusive site in their first siting applications, and it
promises to ultimately identify the best solution for the com-
munity, not merely the last one remaining after a series of
application denials.

[21] For these reasons, we now adopt the “least intrusive
means” standard and instruct the district court to apply this
rule as necessary in its consideration of the prohibition issue
on remand.

E. Preemption Claim

One additional note is in order that bears, albeit indirectly,
on MetroPCS’s discrimination and prohibition claims.
MetroPCS vigorously asserts, as separate claims independent
of the specific provisions of the TCA, that the Board’s denial
of its CUP based on an appraisal of community “necessity”
violates the FCC’s exclusive licensing authority over wireless
providers and is preempted by the TCA’s statutory scheme.

In support of this claim MetroPCS points out that the FCC
has identified “an immediate need for cellular service” and
has established the goal of “providing for up to two cellular
systems per market.” In the Matter of An Inquiry Into the Use
of Bands §25-845 MHz and 870-890 MHz for Cellular Com-
munications Systems, Memorandum Opinion and Order on
Reconsideration, 89 F.C.C.2d 58, at 482 (1982). The FCC
further sought to preclude state regulation of the number of
service providers in a given market: “[W]e have already
determined ‘need’ on a nationwide basis and have preempted
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the states from denying state certification based on the num-
ber of existing carriers in the market or the capacity of exist-
ing carriers to handle the demand for mobile services.” /d.
Congress similarly has declared that “no State or local gov-
ernment shall have any authority to regulate the entry of or
the rates charged by any commercial mobile service,” 47
U.S.C. § 332(c)(3)(A), and that the TCA is “not intended to
limit or affect the Commission’s general authority over radio
telecommunications, including the authority to regulate the
construction, modification and operation of radio facilities,”
H.R. Conf. Rep. No. 104-458, at 209 (1996). For its part, the
City does little to address these arguments directly.

Yet while MetroPCS does convincingly demonstrate that
the FCC has exclusive authority to issue licenses and regulate
the wireless services market — a point which appears to be
undisputed between the parties — the TCA itself fully accom-
modates these preemption concerns in its anti-discrimination
and anti-prohibition provisions. The TCA’s statutory scheme
ensures that the bandwidth usage and competitive market
dynamics sought by Congress and the FCC will be realized,
while at the same time allowing cities to prevent certain areas
from being overburdened by a proliferation of wireless facili-
ties. MetroPCS’s vigorous per se arguments against necessity-
based zoning decisions misconstrue the delicate regulatory
balance struck by the Act.

First of all, a zoning decision to prohibit construction of a
wireless facility at a specific location — whether based on
necessity or not — does not implicate the FCC’s ability to
regulate the number of wireless providers in a given market.
Federal supremacy and the FCC’s exclusive power to regulate
wireless markets are fully vindicated in the TCA’s anti-
discrimination and anti-prohibition provisions, especially
under the First Circuit’s “multiple provider” interpretation of
the “prohibition” clause. As discussed above, whatever a
locality’s judgment as to the need for a facility at a given site,
such a determination may not effectively prohibit service or
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reflect favoritism for one provider over another. This protects,
at a macro-level, the competitive markets that the FCC has
sought to construct. Put differently, if a single siting denial
does not create significant gaps in provider coverage and
reflects no unreasonable discrimination among providers,
market dynamics and FCC authority are not threatened in the
first place.

Essentially, the TCA represents a congressional judgment
that local zoning decisions harmless to the FCC’s greater reg-
ulatory scheme — and only those proven to be harmless —
should be allowed to stand. As discussed earlier, the TCA
“does not affect or encroach upon the substantive standards to
be applied under established principles of state and local law,”
Oyster Bay, 166 F.3d at 494 (internal quotation marks omit-
ted) (emphasis added), and it “does not create a substantive
federal limitation upon local land use regulatory power,”
Todd, 244 F.3d at 58; see also St. Croix County, 342 F.3d at
830 (same rule) (quoting Todd). MetroPCS’s preemption and
supremacy claims are thus misdirected. See, e.g., El Cajon, 83
F. Supp. 2d at 1168-69 (rejecting a federal preemption claim
in a § 332(c)(7) case). The fate of MetroPCS’s real concerns
in this area — that localities may be able to reject all siting
proposals that they feel are unnecessary — is determined by
our construction of the TCA’s prohibition provision. As dis-
cussed earlier, the First Circuit’s multiple-provider approach
best preserves market competition and addresses these
supremacy and preemption concerns as well.

F. Environmental Concerns
[22] The last claim in this case is easily resolved. The TCA
provides that localities may not base zoning decisions on con-
cerns over radio frequency emissions if the proposed wireless

facility complies with FCC emissions requirements:

No State or local government or instrumentality
thereof may regulate the placement, construction,
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and modification of personal wireless service facili-
ties on the basis of the environmental effects of radio
frequency emissions to the extent that such facilities
comply with the [FCC]’s regulations concerning
such emissions.

47 U.S.C. § 332(c)(7)(B)(iv). There is no dispute that Metro-
PCS’s proposed facility for the Geary site complies with the
relevant FCC regulations. The only issue is whether the City’s
decision was impermissibly based on concerns over RF emis-
sions.

MetroPCS argues that the Board did base its decision on
environmental considerations. In support of this claim it notes
that “opponents of MetroPCS’s application made boisterous
presentations before the Board regarding RF emissions,
accompanied by argument, badges and t-shirts complaining
about RF emissions.” MetroPCS also claims that “the Board’s
denial motion expressly states that it was based on ‘all of the
public comments made in support of and opposed to the
appeal.” ” Finally, MetroPCS notes that the Board’s decision
stated the proposed facility would “not promote the health,
safety and welfare of the city.”

These observations are of little relevance to the issue here.
As the district court correctly points out, the party actually
challenging the MetroPCS CUP application before the Board
(Mr. Blum) took pains to clarify that his appeal was not based
on environmental concerns. Additionally, the Board’s formal
decision against MetroPCS did not state that it was “based
on” all public comments made in support of and opposed to
the appeal. MetroPCS’s quotation on this point is misleading.
The Board merely stated that it “reviewed and considered” all
such comments, which is exactly what a local zoning board
is supposed to do at a public hearing. (Emphasis added.)

[23] Most crucially, the Board’s written decision does not
once mention RF emissions as a motivation for denying
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MetroPCS’s CUP application. Broadly stating (presumably as
a recitation of the City’s Policy Principles) that the proposed
facility “will not promote” public health, safety and welfare
is not remotely equivalent to basing a zoning decision on a
fear of RF emissions. Given the foregoing, the one case cited
by MetroPCS on this issue (Telespectrum, Inc. v. Pub. Serv.
Comm’n, 227 F.3d 414 (6th Cir. 2000)), which involved a
straightforward application of the TCA’s RF provision, is
inapposite. The district court was correct in granting the City
summary judgment as to this claim, and we affirm that ruling.

IV. CONCLUSION

For the foregoing reasons, we AFFIRM the district court’s
ruling that the Board’s decision was properly “in writing,”
supported by substantial evidence and not impermissibly
based on concerns over radio frequency emissions under the
TCA. We also AFFIRM the district court’s ruling that mate-
rial questions of fact remain as to whether the Board’s deci-
sion effectively prohibited the provision of personal wireless
services under the TCA. Finally, we REVERSE the district
court’s determination that the Board’s decision did not, as a
matter of law, unreasonably discriminate among providers of
functionally equivalent services within the meaning of the
TCA, and we REMAND this case for further proceedings
consistent with this opinion.

GRABER, Circuit Judge, concurring in part and dissenting in
part:

I agree with the majority that genuine issues of material
fact remain with respect to whether the Board of Supervisors’
(Board) denial of MetroPCS’s application for a Conditional
Use Permit (CUP) to construct wireless facilities violated the
anti-discrimination and anti-prohibition provisions of the
Telecommunications Act of 1996 (TCA), 47 U.S.C. §§ 151-
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615. 1 write separately because the Board’s determination that
the proposed facilities are unnecessary, premised on the fact
that at least one other service provider serves the same area,
is irreconcilable with the anti-discrimination provision of the
TCA, 47 U.S.C. § 332(c)(7)B)(i)(1I). In view of that incon-
sistency, the Board’s “necessity” finding cannot support its
denial of MetroPCS’s request even if substantial evidence
supports that finding. I respectfully dissent from the majori-
ty’s conclusion to the contrary.

According to the majority, a reviewing court’s analysis of
the reasons given by a zoning authority for denying a request
to construct wireless facilities begins and ends with determin-
ing whether those reasons are authorized by local regulations
and supported by evidence. Relying on the Second Circuit’s
decision in Cellular Telephone Co. v. Town of Oyster Bay, the
majority concludes that “the TCA ‘does not affect or encroach
upon the substantive standards to be applied under established
principles of state and local law.” ” Maj. op. at 2722 (empha-
sis in majority opinion) (quoting Cellular Tel. Co. v. Town of
Oyster Bay, 166 F.3d 490, 494 (2d Cir. 1999)). That is, the
reasons stated by a zoning authority in denying a request for
wireless facilities are irrelevant under the majority’s analysis.
Accordingly, the majority concludes that the Board was enti-
tled to reject MetroPCS’s application for a CUP solely
because “[n]othing in the record suggests that the area proxi-
mate to 5200 Geary Boulevard is not already served by at
least one other wireless service provider.” See Maj. op. at
2732-33 n.6 (finding no error in the Board’s “necessity” ratio-
nale because “the TCA is agnostic as to the substantive con-
tent of local regulations”).

The majority overstates the extent of the TCA’s indiffer-
ence to the substantive content of local regulations when
those regulations are applied to zoning decisions regarding the
“placement, construction, and modification of personal wire-
less service facilities.” 47 U.S.C. § 332(c)(7)(B)(i). Oyster
Bay tempered its statement regarding the TCA’s neutrality by
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observing that at least one provision of the TCA places a sub-
stantive limitation on the permissible bases to support a zon-
ing authority’s denial of a request for the construction of
wireless facilities: “We note . . . that [47 U.S.C]
§ 332(c)(7)B)(iv)!"" bars denials based on environmental
effects of rfes [radio frequency emissions,] if the applicant
facility would comply with FCC standards . . . .” Oyster Bay,
166 F.3d at 494 n.2. Although health and safety are undeni-
ably a proper subject for local regulation, the TCA * ‘prevents
the denial of a permit on the sole basis that the facility would
cause negative environmental effects.” ” Id. at 495 (quoting
lowa Wireless Servs., L.P. v. City of Moline, 29 F. Supp. 2d
915, 923 (C.D. Ili. 1998).

Similarly, “the anti-discrimination and anti-prohibition pro-
visions of the TCA, [47 U.S.C. § 332(c)7)B)(i)(I), (II),]
involve federal limitations on state authority.” S.W. Bell
Mobile Sys., Inc. v. Todd, 244 F.3d 51, 58 (1st Cir. 2001)
(internal quotation marks omitted). Unlike the TCA’s provi-
sion relating to radio frequency emissions, the anti-
discrimination and anti-prohibition provisions do not
expressly prohibit the consideration of specific grounds in
zoning decisions regarding the construction of wireless facili-
ties. Nonetheless, those provisions do limit the ways in which
a state or local government may apply its zoning regulations
to a request for the placement of wireless facilities. As Todd
observed, a local zoning authority is “subject to several sub-
stantive and procedural limitations that ‘subject [local govern-
ments] to an outer limit’ upon their ability to regulate personal
wireless services land use issues.” Id. at 57 (alteration in orig-

147 U.S.C. § 332(c)(7)(B)iv) provides:

No State or local government or instrumentality thereof may
regulate the placement, construction, and modification of per-
sonal wireless service facilities on the basis of the environmental
cffects of radio frequency emissions to the extent that such facili-
ties comply with the Commission’s regulations concerning such
cmissions.
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inal) (quoting Town of Amherst v. Omnipoint Communica-
tions Enters., Inc., 173 F.3d 9, 15 (1st Cir. 1999)); see also
APT Pittsburgh Ltd. P’ship v. Penn Township Butler County
of Pennsylvania, 196 F.3d 469, 473 (3d Cir. 1999) (noting
that the TCA “places several substantive and procedural limits
upon [local zoning] authority when it is exercised in relation
to personal wireless service facilities™).

For example, the Board could not deny MetroPCS’s appli-
cation solely on the ground that the availability of wireless
services in the Geary neighborhood may lead to increased
wireless telephone usage among automobile drivers in that
neighborhood, with a commensurate increase in traffic acci-
dents. Traffic safety is certainly a legitimate zoning concern,
and the Board could easily produce substantial evidence to
support a correlation between wireless telephone usage
among drivers and traffic accidents. Nonetheless, the Board’s
rationale for its decision would be entirely inconsistent with
the TCA’s anti-prohibition provision, as carefully and cor-
rectly interpreted by the majority, because the Board would be
seeking to preserve a significant coverage gap. Accordingly,
a denial of permission to construct wireless facilities for that
reason alone should not survive judicial scrutiny.

The Board’s necessity rationale presents the same problem.
Whatever its consistency with local zoning ordinances,” the
denial of MetroPCS’s request on the ground that the Geary
neighborhood is already served by at least one other wireless
service provider is irreconcilable with § 332(c)(7)(B)(1)(1I)’s
prohibition of zoning decisions that “unreasonably discrimi-
nate among providers of functionally equivalent services.” As
explained in the House Conference Report, the chief purpose
of the TCA is to “open][ ] all telecommunications markets to
competition.” H.R. Conf, Rep. No. 104-458, at 1 (1996). The

ZPursuant to San Francisco Planning Code § 303(c)(1), the Board may
consider whether a proposed development “is necessary or desirable for,
and compatible with, the neighborhood or community.”
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TCA’s anti-discrimination provision furthers that purpose by
ensuring “that a State or local government does not in making
a decision regarding the placement, construction and modifi-
cation of facilities of personal wireless services described in
this section unreasonably favor one competitor over another.”

Id. at 208 (emphasis added).

Here, the Board’s necessity determination results in pre-
cisely the type of unreasonable discrimination that the TCA
seeks to prevent. It protects existing service providers against
potential competitors and effectively bars all new market
entrants from the area in question. Because the Board’s neces-
sity determination is inherently and unreasonably discrimina-
tory, it cannot serve as a valid, legally relevant basis for
rejecting MetroPCS’s application for a CUP.

The majority misunderstands my point when it claims that
I argue “that any zoning regulation—or application of such a
regulation—based on considerations of community ‘neces-
sity” by its terms discriminates against new providers.” Maj.
op. at 2723. Instead, | argue much more simply, and much
more narrowly, that a local agency’s fact-finding about “ne-
cessity” must respect the statutorily required definition of
what “necessity” is.

Neither the majority nor the district court looked further
than the Board’s “necessity” rationale in holding that substan-
tial evidence supported the Board’s decision as a whole.
Because “[a] significant number of community members that
opposed the installation indicated that they had adequate wire-
less services [from other providers] in their district,” the dis-
trict court concluded that it “need not reach the question of
whether there is substantial evidence supporting the Board’s
determination that MetroPCS’s installation would cause
visual blight, or that MetroPCS did not need the antennas for
its own service.” MetroPCS, Inc. v. City & County of San
Francisco, 259 F. Supp. 2d 1024, 1010-11 & n.6 (N.D. Cal
2003). For the reasons discussed above, 1 disagree with the
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majority that the Board’s decision can rest on that ground
alone, even if that ground is supported by substantial evi-
dence. Accordingly, on remand, 1 would instruct the district
court to consider whether substantial evidence supports the
legally relevant and permissible reasons that the Board gave

for denying MetroPCS’s request to construct wireless facili-
ties.

In all other respects, I concur in the majority’s opinion.
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